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Title  3— THE  PRESIDENT 

Executive  Order  1 1 476 

PRESCRIBING  THE  MANUAL  FOR  COURTS-MARTIAL,  UNITED  STATES, 
1969  (REVISED  EDITION) 

By  virtue  of  the  authority  vested  in  me  by  the  Uniform  Code  of 
Military  Justice  (Title  10,  United  States  Code,  Ch.  47),  and  as  Presi¬ 
dent  of  the  United  States,  I  hereby  prescribe  the  following  Manual  for 
Courts-Martial,  to  be  designated  as  “Manual  for  Courts-Martial, 
United  States,  1969  (Kevised  edition) 

This  Manual  shall  be  in  force  and  effect  in  the  armed  forces  of  the 
United  States  on  and  after  August  1,  1969,  with  respect  to  all  court- 
martial  processes  taken  on  arid  after  that  date:  Provided ,  That 
nothing  contained  in  this  Manual  shall  be  construed  to  invalidate  any 
investigation,  trial  in  which  arraignment  has  been  had,  or  other  action 
begun  prior  to  August  1,  1969;  and  any  such  investigation,  trial,  or 
other  action  begun  prior  to  that  date,  may  be  completed  in  accordance 
with  the  applicable  laws,  Executive  orders,  and  regulations  pertaining 
to  the  various  armed  forces  in  the  same  manner  and  with  the  same 
effect  as  if  this  Manual  had  not  been  prescribed:  Provided  further , 
That  nothing  contained  in  this  Manual  shall  be  construed  to  make  pun¬ 
ishable  any  act  done  or  omitted  prior  to  the  effective  date  of  this  Man¬ 
ual  which  was  not  punishable  when  done  or  omitted :  Provided  f  urther , 
That  the  maximum  punishment  for  an  offense  committed  prior  to 
August  1,  1969,  shall  not  exceed  the  applicable  limit  in  effect  at  the 
time  of  the  commission  of  such  offense:  And  provided  further ,  That 
for  cases  arising  under  section  12  of  the  Act  of  May  5,  1950,  64  Stat. 
147  (50  U.S.C.  740),  the  provisions  of  paragraph  110,  Manual  for 
Courts-Martial,  United  States,  1951,  shall  remain  in  effect. 


The  White  House, 

June  19 , 1969. 

(F.R.  Doc.  69-7405 ;  Filed,  Juue  19, 1969 ;  1 :  56  i>.m.] 
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KEY  TO  REFERENCES,  CITATIONS,  AND 
ABBREVIATIONS 


The  Manual  for  Courts-Martial,  United  States,  1969,  (Revised  edition) 
may  be  cited  as  “MCM,  1969,  (Rev.) 

In  the  manual  the  Uniform  Code  of  Military  Justice  is  referred  to  as 
“the  code.” 

In  the  manual  the  United  States  Court  of  Military  Appeals  is  referred  to 
as  “The  Court  of  Military  Appeals.” 

The  terms  defined  in  Article  1  of  the  code  are  used  throughout  the  manual 
in  the  sense  of  the  respective  definitions  unless  the  context  indicates  to  the 
contrary. 

In  the  manual,  references  and  citations  appear  in  the  following  forms : 


Reference  or  citation 

An  article  of  the  code _ ' _ 

A  paragraph  of  the  manual _ 

Plural  paragraphs  of  the  manual _ 

A  paragraph  of  the  manual  and  an  article 
of  the  code. 

Plural  articles  of  the  code _ 

A  chapter  of  the  manual _ 

A  paragraph  and  an  appendix  of  the  manual- 

An  appendix  of  the  manual _ 

Plural  appendices  of  the  manual _ 


In  open  text  In  parentheses 

Article  15 _  (Art.  15) 

5a  (2) . . (5a(2)) 

5a( 2),  (5),  and  (6),  and  (5a(2),  (5),  and  (6), 
56(3).  56(3)). 

9  and  Article  2 _  (9;  Art.  2) 

Articles  65,  66,  and  69 _  (Arts.  65,  66,  69) 

chapter  II _  (ch.  II) 

32/(1)  and  appendix  3__  (32/(1);  app.  3) 

appendix  2 _ (app.  2) 

appendices  5  and  6 _ (apps.  5,  6) 
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Chapter  I 

MILITARY  JURISDICTION 


SOURCES— EXERCISE 


1.  SOURCES.  The  sources  of  military  jurisdiction  include  the  Consti¬ 
tution  and  international  law.  International  law  includes  the  law  of  war.  The 
specific  provisions  of  the  Constitution  relating  to  military  jurisdiction  are 
found  in  the  powers  granted  to  Congress,  in  the  authority  vested  in  the  Presi¬ 
dent,  and  in  a  provision  of  the  fifth  amendment. 

2.  EXERCISE.  Military  jurisdiction  is  exercised  by  a  belligerent  occupy¬ 
ing  enemy  territory  (military  government) ;  by  a  government  temporarily  gov¬ 
erning  the  civil  population  within  its  territory  or  a  portion  thereof  through  its 
military  forces,  without  the  authority  of  written  law,  as  necessity  may  require 
(martial  law) ;  by  a  government  in  the  execution  of  that  branch  of  the  munic¬ 
ipal  law  which  regulates  its  military  establishment  (military  law) ;  and  by 
a  government  with  respect  to  offenses  against  the  law  of  war. 

The  gencies  through  which  military  jurisdiction  is  exercised  include: 

Military  Commissions  and  Provost  Courts  for  the  trial  of  offenses 
within  their  respective  jurisdictions.  Subject  to  any  applicable  rule  of 
international  law  or  to  any  regulations  prescribed  by  the  President  or  by 
any  other  competent  authority,  these  tribunals  will  be  guided  by  the  ap¬ 
plicable  principles  of  law  and  rules  of  procedure  and  evidence  prescribed 
for  courts-martial. 

Courts-Martial — General,  Special,  and  Summary  for  the  trial  of 
offenders  against  military  law  and,  in  the  case  of  general  courts-martial, 
of  persons  who  by  the  law  of  war  are  subject  to  trial  by  military  tribunals. 

Commanding  Officers  and  Officers  in  Charge  exercising  nonjudicial 
powers  under  Article  15. 

Courts  of  Inquiry  for  the  investigation  of  any  matter  referred  to 
such  court  by  competent  authority.  See  Article  135.  Under  the  provisions 
of  Article  140,  the  authority  to  promulgate  regulations  governing  courts 
of  inquiry  is  hereby  delegated  to  the  Secretaries  concerned. 


No.  124— Pt.  H— Sec.  1 - 2 
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Chapter  II 

CLASSIFICATION— COMPOSITION  OF 
COURTS-MARTIAL 


3.  CLASSIFICATION.  Courts-martial  are  classified  as  general,  special, 
and  summary  courts-martial  (Art.  16) . 

4.  COMPOSITION,  a.  General.  General  courts-martial  shall  consist  of 
a  military  judge  and  any  number  of  members  not  less  than  five  or  of  a  military 
judge  alone.  Special  courts-martial  shall  consist  of  any  number  of  members  not 
less  than  three,  and,  if  so  detailed,  a  military  judge,  or  of  a  military  judge 
alone.  The  military  judge  is  not  a  member  of  the  court.  In  any  case  to  which 
a  military  judge  has  been  detailed,  the  accused,  knowing  the  identity  of  the 
military  judge  and  after  consulting  with  counsel,  may  request,  in  writing,  trial 
by  the  military  judge  alone.  If  the  military  judge  approves  the  request,  he 
alone  constitutes  the  general  or  special  court-martial  without  participation  by 
the  members.  Summary  courts-martial  shall  consist  of  one  commissioned  officer 
(Art.  16). 

b.  Who  may  serve  as  members.  Any  commissioned  officer  on  active  duty 
with  the  armed  forces  is  eligible  to  serve  on  courts-martial  (Art.  25(a) ).  Any 
warrant  officer  on  active  duty  with  the  armed  forces  is  eligible  to  serve  on 
general  and  special  courts-martial  for  the  trial  of  any  person  other  than  a 
commissioned  officer  (Art.  25(b)).  Any  enlisted  member  on  active  duty  with 
the  armed  forces  who  is  not  a  member  of  the  same  unit  as  the  accused  is  eligible 
to  serve  on  general  and  special  courts-martial  for  the  trial  of  any  enlisted 
accused  who  has  personally  requested  in  writing  prior  to  assembly  (61A)  that 
enlisted  members  serve  on  the  court  (Art.  25  (c) ) . 

No  distinction  exists  among  the  various  classes  of  commissioned  officers, 
warrant  officers,  or  enlisted  members  on  active  duty  with  the  armed  forces. 
The  term  “active  duty”  as  used  herein  refers  to  the  status  of  being  in  the  active 
Federal  service  of  any  of  the  armed  forces  under  a  competent  appointment  or 
enlistment  or  pursuant  to  a  competent  muster,  order,  call,  or  induction.  Retired 
members  of  any  Regular  component  and  members  of  any  Reserve  component 
of  the  armed  forces  are  eligible  to  serve  on  courts-martial  only  when  they  are 
in  an  active  duty  status.  Members  of  the  Environmental  Science  Services  Ad¬ 
ministration  and  the  Public  Health  Service  are  eligible  to  serve  on  courts- 
martial  when  they  are  assigned  to  and  serving  with  an  armed  force. 

No  member  of  an  armed  force  is  eligible  to  serve  as  a  member  of  a  general 
or  special  court-martial  when  he  is  the  accuser  or  a  witness  for  the  prosecution 
or  has  acted  as  investigating  officer  or  as  counsel  in  the  same  case  (62/;  Arts. 
1  (9) ,  25  (d)  (2) )  or,  in  the  case  of  a  rehearing  or  a  new  or  other  trial,  if  he  was  a 
member  of  the  court  which  first  heard  the  case  (62/;  Art.  63(b) ).  No  enlisted 
member  of  an  armed  force  may  serve  as  a  member  of  a  court-martial  for  the 
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trial  of  another  enlisted  member  who  is  a  member  of  the  same  unit  (Art.  25(c) 
(1)).  The  word  “unit”  as  used  herein  means  any  regularly  organized  body  as 
defined  by  the  Secretary  concerned,  but  in  no  case  may  it  be  a  body  larger  than 
a  company  of  the  Army,  a  squadron  of  the  Air  Force,  or  a  ship's  crew,  or  a 
body  corresponding  to  one  of  them  (Art.  25  (c)  (2) ) . 

Definitions  made  pursuant  to  Article  25  (c)  (2)  are  as  follows : 

Army.  A  “unit”  of  the  Army  in  the  sense  of  Article  25  (c)  is  a  company, 
battery,  troop,  detachment,  or  other  organization  of  the  Army  for  which  a 
separate  morning  report  is  prepared. 

Navy  and  Coast  Guard.  A  “unit”  of  the  Navy  or  the  Coast  Guard 
in  the  sense  of  Article  25  (c)  is  a  ship,  company,  detached  command,  or  other 
organization  for  which  a  separate  un  it  personnel  diary  is  prepared. 

Air  Force.  A  “unit”  of  the  Air  Force  in  the  sense  of  Article  25(c) 
is  a  squadron  or  other  organization  of  the  Air  Force  for  which  a  separate 
unit  military  strength  balance  report  is  prepared. 

Marine  Corps.  A  “unit”  in  the  Marine  Corps  in  the  sense  of  Article 
25(c)  is  a  company,  battery,  squadron,  detachment,  or  other  organization 
for  which  a  separate  unit  personnel  diary  is  prepared. 

Arrest  or  confinement  renders  a  person  ineligible  to  serve  as  a  member  of  a 
court-martial.  For  other  cases  in  which  a  person  should  not  serve  as  a  member 
of  a  general  or  special  court-martial  and  for  grounds  for  challenge,  see  62/. 

The  availability  of  certain  persons  for  detail  may  be  restricted  by  regula¬ 
tions  of  the  Secretary  of  a  Department. 

c.  Rank  of  members.  A  commissioned  officer  may  be  tried  only  by  a  court- 
martial  composed  of  commissioned  officers.  A  warrant  officer  may  be  tried  only 
by  a  court-martial  composed  of  commissioned  officers  or  of  commissioned  and 
warrant  officers  (Art-  25(a),  (b)).  When  it  can  be  avoided,  no  member  of  an 
armed  force  may  be  tried  by  a  court-martial  any  member  of  which  is  junior  to 
him  in  grade  or  relative  rank  (Art.  25(d)  (1)),  nor,  in  the  case  of  a  commis¬ 
sioned  officer,  by  those  below  him  on  the  same  promotion  list. 

Whenever  practicable,  the  senior  member  of  a  general  or  special  court- 
martial  should  be  an  officer  whose  grade  is  not  below  that  of  lieutenant  of  the 
Navy  or  Coast  Guard  or  captain  of  the  Army,  Air  Force,  or  Marine  Corps. 
Whenever  practicable,  a  summary  court-martial  should  be  an  officer  whose 
grade  is  not  below  that  of  lieutenant  of  the  Navy  or  Coast  Guard  or  captain  of 
the  Army,  Air  Force,  or  Marine  Corps. 

An  enlisted  member  who  has  requested  in  writing  that  enlisted  members 
serve  on  the  general  or  special  court-martial  which  will  try  his  case  may  not 
be  tried  by  a  court  the  membership  of  which  does  not  include  enlisted  members 
in  a  number  comprising  at  leaet  one-third  of  the  total  membership  of  the  court 
unless  eligible  enlisted  members  cannot  be  obtained  because  of  physical  condi¬ 
tions  or  military  exigencies.  If  these  members  cannot  be  obtained,  the  court  may 
be  assembled  and  the  trial  held  without  them,  but  the  convening  authority  shall 
make  a  detailed  written  statement,  to  be  appended  to  the  record,  stating  why 
they  could  not  be  obtained  (Art.  25(c)  (1)).  For  example,  when  the  only  en¬ 
listed  members  on  duty  at  an  isolated  station  or  on  board  a  ship  at  sea  are 
members  of  the  same  unit  (Art.  25(c)  (2) )  as  the  accused  and  no  other  enlisted 
members  can  be  obtained  without  manifest  injury  to  the  service,  the  convening 
authority  may,  in  his  sound  discretion,  direct  that  the  trial  be  held  without 
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enlisted  members.  Mere  inconvenience  is  not  a  ground  for  proceeding  with  a 
trial  without  enlisted  members.  The  detailed  written  statement  appended  to  the 
record  stating  that  enlisted  members  could  not  be  obtained  as  members  is  sub¬ 
ject  to  review  when  the  record  of  trial  is  examined  under  Articles  65,  66,  and  69. 

d.  Qualification  of  members.  When  convening  a  court-martial,  the  con¬ 
vening  authority  shall  detail  as  members  thereof  such  members  of  the  armed 
forces  as,  in  his  opinion,  are  best  qualified  for  the  duty  by  reason  of  age,  educa¬ 
tion,  training,  experience,  length  of  service,  and  judicial  temperament  (Art. 
25(d) (2)). 

e.  Military  judge  of  a  court-martial.  The  authority  convening  a  general 
court-martial  shall,  and,  subject  to  regulations  of  the  Secretary  concerned,  the 
authority  convening  a  special  court-martial  may,  detail  a  military  judge  thereto 
(Art.  26(a)). 

A  military  judge  shall  be  a  commissioned  officer  of  the  armed  forces  on 
active  duty  who  is  a  member  of  the  bar  of  a  Federal  court  or  a  member  of  the 
bar  of  the  highest  court  of  a  State  and  who  is  certified  to  be  qualified  for  duty 
as  a  military  judge  by  the  Judge  Advocate  General  of  the  armed  force  of  which 
such  military  judge  is  a  member  (Art.  26(b)). 

The  military  judge  of  a  general  court-martial  shall  be  designated  by  the 
Judge  Advocate  General,  or  his  designee,  of  the  armed  force  of  which  the 
military  judge  is  a  member  for  detail  by  the  convening  authority.  Unless  the 
general  court-martial  was  convened  by  the  President  or  the  Secretary  con¬ 
cerned,  neither  the  convening  authority  nor  any  member  of  his  staff  shall  pre¬ 
pare  or  review  any  report  concerning  the  effectiveness,  fitness,  or  efficiency  of 
the  military  judge  so  detailed,  which  relates  to  his  performance  of  duty  as  a 
military  judge  (38).  A  commissioned  officer  who  is  certified  to  be  qualified  for 
duty  as  a  military  judge  of  a  general  court-martial  may  perform  such  duties 
only  when  he  is  assigned  and  directly  responsible  to  the  Judge  Advocate 
General,  or  his  designee,  of  the  armed  force  of  which  the  military  judge  is  a 
member.  He  may  perform  duties  of  a  judicial  or  nonjudicial  nature  other 
than  those  relating  to  his  primary  duty  as  a  military  judge  of  a  general  court- 
martial  when  such  duties  are  assigned  to  him  by  or  with  the  approval  of  that 
Judge  Advocate  General  or  his  designee  (Art.  26(a)). 

The  order  convening  a  court-martial  to  which  a  military  judge  is  detailed 
will  expressly  state  that  the  military  judge  is  certified  as  qualified  for  such  duty 
by  the  Judge  Advocate  General  of  the  armed  force  of  which  he  is  a  member 
(Art.  26(b)).  The  order  convening  a  general  court-martial  will  further  state 
that  the  military  judge  has  been  designated  and  assigned  in  accordance  with 
Article  26(c).  See  appendix  4  for  the  form  of  these  statements. 

Proceedings  of  a  court-martial  are  void  unless  the  military  judge  of  a 
general  court-martial,  or  when  detailed,  of  a  special  court-martial,  is  qualified  as 
prescribed  by  Article  26. 

No  person  is  eligible  to  act  as  military  judge  in  a  case  if  he  is  the  accuser 
(Art.  1(9)),  or  a  witness  for  the  prosecution  (63) ,  or  has  acted  as  an  investigat¬ 
ing  officer  or  counsel  in  the  same  case  (Art.  26(d)).  An  officer  who  has  served 
as  a  member  should  not  be  detailed  as  military  judge  for  a  rehearing  (92a),  or  a 
new  (110a(2) )  or  other  (92&)  trial  of  the  same  case.  Prior  participation  in  the 
same  case  as  military  judge,  staff  judge  advocate,  or  legal  officer  to  the  con¬ 
vening  authority  may  be  a  ground  for  challenge  for  cause.  (See  62/.) 
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f.  Detail  of  members  and  military  judge  from  other  commands  of  the 
same  armed  force.  The  convening  authority  may,  with  the  concurrence  of 
their  proper  commander,  detail  as  members  of  a  court-martial  or  as  military 
judge  of  a  court-martial  eligible  members  of  the  same  armed  force  who  are  not 
otherwise  under  his  command.  Concurrence  of  the  proper  commander  may  be 
oral  and  need  not  be  evidenced  by  the  record  of  trial. 

g.  Detail  of  military  judge  and  members  from  other  armed  forces. 

(1)  General  'policy.  A  convening  authority  may  detail  a  military  judge  from 
among  qualified  officers  under  his  command  or  made  available  to  him  regardless 
of  the  armed  force  of  which  the  military  judge  is  a  member.  Members  of  courts- 
martial  ordinarily  are  members  of  the  same  armed  force  as  the  accused.  When  a 
court  composed  of  members  of  more  than  one  armed  force  is  convened,  at  least  a 
majority  of  the  membership  of  a  general  or  special  court-martial  should  be 
members  of  the  same  armed  force  as  the  accused  unless  exigent  circumstances 
render  it  impracticable  to  obtain  such  a  majority  without  manifest  injury  to 
the  service. 

(2)  Joint  command  or  joint  tank  force.  Subject  to  the  provisions  of 
4 <7(1)  above,  the  commanding  officer  of  a  joint  command  or  joint  task  force 
who  has  been  specifically  empowered  by  the  President  or  the  Secretary  of 
Defense  to  exercise  jurisdiction  over  personnel  of  another  armed  force  (13)  may 
detail  as  members  of  courts-martial  any  eligible  persons  under  his  command  or 
made  available  to  him.  The  commanding  officer  of  a  subordinate  joint  command 
or  joint  task  force  who  has  been  authorized  by  the  superior  commander  to 
exercise  reciprocal  special  and  summary  court-martial  jurisdiction  (13)  may, 
subject  to  similar  restrictions,  detail  as  members  of  special  courts-martial  any 
eligible  persons  under  his  command  or  made  available  to  him.  However,  a  sum¬ 
mary  court-martial  will  be  a  member  of  the  same  armed  force  as  the  accused. 

(3)  All  other  convening  authorities.  All  other  convening  authorities 
may,  under  exceptional  circumstances,  request  from  the  Judge  Advocate  General 
concerned  the  authority  to  detail  members  of  other  armed  forces  to  courts- 
martial.  With  the  concurrence  of  the  other  Judge  Advocates  General  concerned, 
authority  may  be  granted  to  detail  members  of  other  armed  forces,  subject  to 
the  provisions  of  4^(1)  above,  for  a  particular  case  or,  when  appropriate, 
generally. 


2-4  ' 


FEDERAL  REGISTER 


10515 


Chapter  III 

COURTS-MARTIAL 


CONVENING  AUTHORITIES— DETAIL  OF  TRIAL  COUNSEL,  DEFENSE  COUNSEL, 
ASSISTANTS— DETAIL  OR  EMPLOYMENT  OF  REPORTERS  AND  INTERPRETERS 

5.  CONVENING  AUTHORITIES,  a.  General  courts-martial.  (1) 

General  courts-martial  may  be  convened  by  tlie  President  of  the  United  States, 
the  Secretary  concerned,  the  commanding  officers  of  commands  designated  in 
Article  22(a),  and  any  other  commanding  officer  designated  by  the  Secretary 
concerned  or  empowered  by  the  President.  The  term  “Secretary  concerned” 
refers  to  the  Secretary  of  the  Army,  with  respect  to  matters  concerning  the 
Army ;  the  Secretary  of  the  Navy,  with  respect  to  matters  concerning  the  Navy, 
the  Marine  Corps,  and  the  Coast  Guard  when  it  is  operating  as  a  service  in 
the  Navy;  the  Secretary  of  the  Air  Force,  with  respect  to  matters  concerning 
the  Air  Force;  and  the  Secretary  of  Transportation,  with  respect  to  matters 
concerning  the  Coast  Guard  when  it  is  not  operating  as  a  service  in  the  Navy. 
(See  app.  3, 10  U.S.C.  §  101  (8) .) 

(2)  When  a  commanding  officer  is  designated  by  the  Secretary  con¬ 
cerned  pursuant  to  Article  22(a)  (6)  or  empowered  by  the  President  pursuant 
to  Article  22(a)  (7)  to  convene  general  courts-martial,  the  convening  order  will 
cite  the  authorization.  See  appendix  4  for  form. 

(3)  It  is  unlawful  for  a  commanding  officer  who  is  an  accuser  to  convene 
a  general  court-martial  for  the  trial  of  the  person  so  accused.  When  any  com¬ 
manding  officer  who  would  normally  convene  the  general  court-martial  is  the 
accuser  in  the  case,  he  shall  refer  the  charges  to  a  superior  competent  authority 
who  will  either  convene  the  court  or  designate  another  competent  convening 
authority  who  is  superior  in  rank  to  that  accuser  or,  if  in  the  same  chain  of 
command,  who  is  superior  in  command  to  that  accuser  to  exercise  jurisdiction. 
A  superior  competent  authority  may  convene  the  court  to  try  any  other  case 
in  a  subordinate  command  if  he  so  desires  (Art.  22(b) ).  Thus,  if  the  exigencies 
of  the  service  interfere  with  the  prompt  disposition  of  cases,  a  superior  com¬ 
petent  to  convene  general  courts-martial  properly  may  convene  courts  for  the 
trial  of  cases  arising  in  a  subordinate  command. 

(4)  An  accuser  is  a  person  who  signs  and  swears  to  charges,  a  person 
who  directs  that  charges  nominally  be  signed  and  sworn  to  by  another,  or  any 
other  person  who  has  an  interest  other  than  an  official  interest  in  the  prosecution 
of  the  accused  (Art.  1(9)),  No  person  will  be  ordered  to  sign  and  swear  to 
charges  if  he  does  not  believe  the  allegations  therein  to  be  true  in  fact  to  the 
best  of  his  knowledge  and  belief.  The  person  who  signs  and  swears  to  charges 
is  always  an  accuser.  Whether  a  commanding  officer  who  convened  the  court  is 
the  accuser  in  other  cases  is  a  question  of  fact.  Action  by  a  commanding  officer 
which  is  merely  official  and  in  the  strict  line  of  duty  cannot  be  regarded  as  suf- 
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ficient  to  disqualify  liim.  For  example,  a  commanding  officer  may,  without  be¬ 
coming  the  accuser  in  the  case,  direct  a  subordinate  to  investigate  an  alleged 
offense  with  a  view  to  formulating  and  preferring  appropriate  charges  if  the 
facts  disclosed  by  the  investigation  should  warrant  preferring  charges.  The 
commanding  officer  may  thereafter  refer  the  charges  for  trial  as  in  other  cases. 

(5)  Except  as  provided  in  Article  140,  no  one  other  than  those  expressly 
designated  in  Article  22  as  having  the  authority  to  convene  general  courts- 
martial  has  this  authority  and  anyone  having  this  authority  cannot  delegate 
or  transfer  it  to  another.  The  authority  of  a  commanding  officer  to  convene 
general  courts-martial  is  independent  of  his  rank  and  is  retained  by  him  as 
long  as  he  continues  to  be  such  a  commanding  officer.  The  rules  as  to  the  devo¬ 
lution  of  command  in  case  of  the  death,  disability,  or  temporary  absence  of  a 
commanding  officer  are  stated  in  regulations  of  the  Secretary  of  a  Department. 

(6)  An  officer  who  has  power  to  convene  a  general  court-martial  may 
determine  the  cases  to  be  referred  to  it  for  trial  and  may  dissolve  it,  but  lie 
cannot  control  the  exercise  by  the  court  of  the  powers  vested  in  it  by  law.  In 
this  connection,  see  Article  37.  lie  may  withdraw  any  specification  or  charge 
at  any  time  unless  the  court  has  finally  terminated  the  proceedings  thereon  by 
a  finding  or  by  a  ruling  which  amounts  to  a  finding  of  not  guilty.  See,  however, 
Article  44(c). 

b.  Special  courts-martial.  (1)  Special  courts-martial  may  be  convened 
by  any  person  who  may  convene  a  general  court-martial,  the  commanding 
officers  of  the  commands  designated  in  Article  23(a),  and  any  other  com¬ 
manding  officer  empowered  by  the  Secretary  concerned.  See  5a(l)  for  defini¬ 
tion  of  “Secretary  concerned.”  When  empowered  by  the  Secretary,  an  officer 
in  charge  of  a  command  of  the  Navy  may  also  convene  special  courts-martial 
(Art.  23(e)(7)). 

(2)  The  principles  stated  in  5a (2)  to  5a  (6),  inclusive,  apply  to  special 
courts-martial.  See  Article  23(b)  as  to  accusers. 

(3)  A  squadron,  battalion,  or  corresponding  unit  or  command  is  “sepa¬ 
rate”  or  “detached”  when  isolated  or  removed  from  the  immediate  disciplinary 
control  of  a  superior  in  such  a  manner  as  to  make  its  commander  primarily 
the  one  to  be  looked  to  by  superior  authority  as  the  officer  responsible  for  the 
discipline  of  the  command.  Whenever  there  is  doubt  whether  a  command  is 
detached  in  the  sense  of  Article  23  the  matter,  if  arising  in  the  Army  or  the 
Air  Force,  will  be  refeiTcd  to  the  officer  exercising  general  court-martial  juris¬ 
diction  over  the  command,  and  if  arising  in  the  Navy  or  Coast  Guard,  to  the 
flag  or  general  officer  in  command  or  the  senior  officer  present  who  designated 
the  detachment,  for  his  determination.  This  determination  shall  be  final.  The 
terms  “separate”  or  “detached”  are  used  in  a  disciplinary  sense  and  are  not 
necessarily  limited  to  what  constitutes  separation  or  detachment  in  a  phys¬ 
ical  or  tactical  sense.  For  instance,  the  commanding  officer  of  a  field  artillery 
battalion  which  is  part  of  an  army  division,  if  responsible  directly  to  the  divi¬ 
sion  commander  for  the  discipline  of  the  battalion,  may  convene  special  courts- 
martial  even  though  there  is  a  division  artillery  commander  who  controls  the 
battalion  in  other  matters.  Also,  an  air  force  squadron  might  be  responsible 
directly  to  an  air  force  for  disciplinary  matters  although  responsible  to  a 
group  for  its  operations.  In  such  a  case,  the  squadron  would  be  separate  in 
the  sense  of  Article  23(a)  (4).  The  power  of  the  squadron  or  battalion  com- 
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mander  to  convene  special  courts-martial  is  subject  to  the  power  of  superior 
competent  authority  to  reserve  to  himself  the  right  to  convene  these  courts 
for  any  or  all  subordinate  units  and  detachments  in  his  command. 

(4)  A  subordinate  commander  may  exercise  his  power  to  convene  special 
courts-martial  unless  a  competent  superior  reserves  that  power  to  himself  and 
so  notifies  the  subordinate. 

c.  Summary  courts-martial.  Summary  courts-martial  may  be  convened 
by  any  person  who  may  convene  a  general  or  special  court-martial,  the  com¬ 
manding  officers  of  the  commands  designated  in  Article  24(a),  and  any  other 
commanding  officer  empowered  by  the  Secretary  concerned.  See  5a  (1)  for 
definition  of  “Secretary  concerned.”  "When  empowered  by  the  Secretary,  an 
officer  in  charge  of  a  command  of  the  Navy  may  also  convene  summary  courts- 
martial  (Art.  24(a)  (4)).  Summary  courts-martial  may,  however,  be  convened 
in  any  case  by  superior  competent  authority  when  deemed  desirable  by  him. 
When  but  one  commissioned  officer  is  present  with  a  command  or  detachment 
he  shall  be  the  summary  court-martial  of  that  command  or  detachment  and  shall 
hear  and  determine  all  summary  court-martial  cases  brought  before  him  (Art. 
24(b) ),  and  no  order  convening  the  court  need  be  issued.  When  more  than  one 
commissioned  officer  is  present,  a  subordinate  commissioned  officer  will  be 
detailed  as  summary  court-martial. 

If  the  convening  authority  of  a  summary  court-martial  or  the  summary 
court  officer  is  the  accuser  of  the  person  or  persons  to  be  tried,  it  is  discretionary 
with  the  convening  authority  whether  he  will  forward  the  charges  to  superior 
authority  with  a  recommendation  that  the  summary  court-martial  be  convened 
by  the  latter ;  but  the  fact  that  the  convening  authority  or  the  summary  court 
officer  is  the  accuser  in  a  case  does  not  invalidate  the  trial. 

The  principles  stated  in  5a (2),  (5)  and  (6),  and  5&(3)  and  (4)  apply  to 
summary  courts-martial. 

6.  DETAIL  OF  TRIAL  COUNSEL,  DEFENSE  COUNSEL,  ASSIST¬ 
ANTS.  a.  General.  For  each  general  and  special  court-martial  the  authority 
convening  the  court  shall  detail  a  trial  counsel  and  a  defense  counsel,  together 
with  such  assistants  as  he  deems  necessary  or  appropriate.  Detailed  counsel 
shall  be  commissioned  officers.  An  accused  may,  however,  be  represented  by  indi¬ 
vidual  counsel  (48a,  b).  No  person  who  has  acted  as  investigating  officer,  mili¬ 
tary  judge,  or  court  member  in  a  case  may  act  later  as  trial  counsel,  assistant  trial 
counsel,  or,  unless  expressly  requested  by  the  accused  (61/(4);  app.  8a),  as 
defense  counsel  or  assistant  defense  counsel  in  the  same  case.  No  person  who 
has  acted  for  the  prosecution  may  act  later  in  the  same  case  for  the  defense,  nor 
may  any  person  who  has  acted  for  the  defense  act  later  for  the  prosecution 
(Art.  27  (a) ) .  In  the  absence  of  evidence  to  the  contrary,  a  person  who,  between 
the  time  the  case  has  been  referred  for  trial  and  the  trial,  has  been  a  detailed 
counsel  or  assistant  counsel  of  the  court  to  which  the  case  has  been  referred, 
shall  be  deemed  to  have  acted  as  a  member  of  the  prosecution  or  the  defense,  as 
the  case  may  be.  A  person  who  has  acted  for  the  accused  at  a  pretrial  investiga¬ 
tion  or  other  proceedings  involving  the  same  general  matter  is  ineligible  to  act 
thereafter  for  the  prosecution.  An  accuser,  unless  expressly  requested  by  the 
accused  (61/(4) ;  app.  8a),  may  not  act  as  defense  counsel  or  assistant  defense 
counsel  in  the  same  case. 

The  power  to  detail  under  Article  27  cannot  be  delegated. 
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The  convening  authority  may,  with  the  concurrence  of  the  appropriate 
commanding  officer,  detail  as  counsel  or  as  assistant  counsel  of  general  and 
special  courts-martial  any  qualified  officer  regardless  of  the  armed  force  of 
which  that  officer  is  a  member. 

b.  Qualification  of  counsel  of  general  courts-martial.  An  officer  who 
is  detailed  as  trial  counsel  or  defense  counsel  of  a  general  court-martial  must  be 
a  judge  advocate  of  the  Army,  Navy,  Air  Force,  or  Marine  Corps,  or  a  law 
specialist  of  the  Coast  Guard,  who  is  a  graduate  of  an  accredited  law  school 
or  is  a  member  of  the  bar  of  a  Federal  court  or  of  the  highest  court  of  a  State; 
or  must  be  a  commissioned  officer  of  the  Army,  Navy,  Air  Force,  Marine  Corps, 
or  Coast  Guard  who  is  a  member  of  the  bar  of  a  Federal  court  or  of  the  highest 
court  of  a  State  (Art.  27  (b)  (1) ) ;  and,  in  addition  to  the  foregoing  qualification, 
must  be  an  officer  who  is  certified  as  competent  to  perform  such  duties  by  the 
Judge  Advocate  General  of  the  armed  force  of  which  he  is  a  member  (Art. 
27(b)(2)). 

A  “judge  advocate  of  the  Army”  is  any  commissioned  officer  of  the  Regular 
Army  appointed  in  the  Judge  Advocate  General’s  Corps,  any  other  member 
of  the  Army  assigned  thereto  by  the  Secretary  of  the  Army,  or  any  of  the  other 
persons  mentioned  in  Section  3072,  title  10,  United  States  Code.  A  “judge 
advocate  of  the  Navy”  is  a  commissioned  officer  of  the  Judge  Advocate  General’s 
Corps  of  the  Navy.  A  “judge  advocate  of  the  Air  Force”  is  a  commissioned 
officer  of  the  Air  Force  designated  as  a  judge  advocate  by  the  Secretary  of  the 
Air  Force  (10  U.S.C.  §  80G7(<?)).  A  “judge  advocate  of  the  Marine  Corps”  is 
a  commissioned  officer  on  the  active  list  of  the  Marine  Corps  who  is  designated 
as  a  judge  advocate  with  the  approval  of  the  Secretary  of  the  Navy.  A  “law 
specialist”  is  a  commissioned  officer  of  the  Coast  Guard  designated  for  special 
duty  (law)  (Art.  1  (11) ) . 

The  order  convening  a  general  court-martial  will  expressly  state  the 
qualification  of  the  trial  counsel  and  the  defense  counsel  as  prescribed  by  Article 
27(b).  See  appendix  4  for  the  form  of  statement  of  qualification.  A  statement 
that  counsel  is  certified  as  competent  to  perforin  such  duties  by  the  Judge 
Advocate  General  of  the  armed  force  of  which  he  is  a  member  is  sufficient  to 
show  that  the  person  so  certified  is  fully  qualified  by  reason  of  legal  training  or 
bar  membership  as  prescribed  by  Article  27  (b)  (1) . 

c.  Qualification  of  counsel  of  special  courts-martial.  In  all  special 
courts-martial  the  accused  must,  prior  to  an  Article  39(a)  session  or  assembly 
of  the  court,  be  afforded  the  opportunity  to  be  represented  by  counsel  qualified 
under  Article  27(b)  unless  such  counsel  cannot  be  obtained  because  of  physical 
conditions  or  military  exigencies  (Art.  27(c)).  The  accused  may,  however, 
decline  to  be  represented  by  qualified  counsel,  in  which  event  such  counsel  need 
not  be  provided  (61/(3)).  The  case  may  initially  be  referred  to  a  court  with 
counsel  who  is  not  qualified  under  Article  27(b),  provided  prior  to  trial  the 
requirements  of  Article  27 (c)  are  met.  If  the  accused  chooses  not  to  exercise  his 
right  to  be  represented  by  qualified  counsel,  trial  may  proceed  with  counsel 
initially  detailed.  There  is  no  requirement,  as  there  is  in  the  case  of  general 
courts-martial,  that  trial  counsel  be  qualified  under  Article  27(b).  Any  com¬ 
missioned  officer  not  disqualified  by  reason  of  prior  participation  in  the  same 
case  (6a)  may  be  detailed  as  trial  counsel  in  a  special  court-martial.  Physical 
conditions  or  military  exigencies,  as  the  terms  are  here  used,  may  exist  under 
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rare  circumstances,  such  as  on  an  isolated  ship  on  the  high  seas  or  in  a  unit  in  an 
inaccessible  area,  provided  compelling  reasons  exist  why  trial  must  be  held  at 
that  time  and  at  that  place.  Mere  inconvenience  does  not  constitute  a  physical 
condition  or  military  exigency  and  does  not  excuse  a  failure  to  extend  to  an 
accused  the  right  to  qualified  counsel. 

If  qualified  defense  counsel  cannot  be  obtained  because  of  physical  condi¬ 
tions  or  military  exigencies,  trial  may  proceed.  In  that  event,  however,  the 
convening  authority  must,  prior  to  assembly  of  the  could,  make  a  written  state¬ 
ment  explaining  why  counsel  with  such  qualifications  could  not  be  obtained. 
This  statement,  which  shall  be  submitted  at  trial  as  an  appellate  exhibit,  must 
set  forth  in  detail  not  only  the  reasons  why  qualified  defense  counsel  could  not 
be  obtained,  but  also  why  the  trial  had  to  be  held  at  that  time  and  at  that  place, 
notwithstanding  the  fact  that  qualified  counsel  could  not  be  obtained.  This  writ¬ 
ten  statement  is  subject  to  review  when  the  record  of  trial  is  examined  under 
Article  65.  If  trial  proceeds  without  qualified  defense  counsel,  a  bad-conduct 
discharge  may  not  be  adjudged  at  that  trial.  (For  this  and  other  reasons  pre¬ 
cluding  the  adjudging  of  a  bad-conduct  discharge,  see  15&.) 

When  counsel  qualified  under  Article  27 (b)  need  not  be  detailed,  any  com¬ 
missioned  officer  not  disqualified  by  reason  of  prior  participation  in  the  same 
case  (6a)  may  be  detailed  as  defense  counsel  of  a  special  court-martial.  But  if 
the  trial  counsel  is  qualified  to  act  as  counsel  before  a  general  court-martial,  the 
defense  counsel  must  be  similarly  qualified  (Art.  27(c)  (1)) ;  and  if  the  trial 
counsel  is  a  judge  advocate,  or  a  law  specialist,  or  a  member  of  the  bar  of  a 
Federal  court  or  of  the  highest  court  of  a  State,  the  defense  counsel  detailed  by 
the  convening  authority  must  be  one  of  the  foregoing  (Art  27(c)  (2)).  Like¬ 
wise,  if  any  assistant  trial  counsel  is  qualified  to  act  as  counsel  before  a  general 
court-martial,  the  detailed  defense  counsel  must  be  similarly  qualified;  and  if 
any  assistant  trial  counsel  is  a  judge  advocate,  or  a  law  specialist,  or  a  member 
of  the  bar  of  a  Federal  court  or  the  highest  court  of  a  State,  the  detailed  defense 
counsel  must  be  one  of  the  foregoing. 

The  convening  order  will  expressly  state  whether  trial  counsel  and  defense 
counsel  are  or  are  not  legally  qualified  lawyers  in  the  sense  of  Article  27(c). 
See  appendix  4  for  forms.  Proof  of  the  qualification  of  judge  advocates,  law 
specialists  (see  6&),  and  officers  certified  as  qualified  by  an  appropriate  Judge 
Advocate  General  pursuant  to  Article  27(b)  (2)  is  on  file  in  the  office  of  the 
Judge  Advocate  General  of  the  armed  force  of  which  the  officer  concerned  is  a 
member.  The  qualifications  of  other  officers  as  members  of  the  bar  of  a  Federal 
court  or  of  the  highest  court  of  a  State  (Art.  27 (c)  (2) )  will  be  determined  by 
the  convening  authority  before  detail  on  the  basis  of  the  officer's  personnel 
records  or  by  interrogation  of  the  officer,  or  both.  After  such  a  determination  the 
officer  concerned  will  report  any  change  in  his  qualifications  to  the  convening 
authority.  The  record  of  trial  will  show  verification  of  the  qualifications  re¬ 
cited  on  the  orders.  See  61  e  and  /  and  appendices  8a  and  8b. 

d.  Qualifications  of  assistant  trial  counsel  and  assistant  defense 
counsel.  In  general,  it  is  desirable  that  as  many  assistant  defense  counsel  as 
assistant  trial  counsel  be  detailed,  and  that  officers  be  detailed  as  assist-ant 
defense  counsel  and  assistant  trial  counsel  who  have  comparable  military  ex¬ 
perience  and  legal  qualifications.  In  special  courts-martial  when  the  conduct 
of  the  defense  devolves  upon  the  assistant  defense  counsel  because  of  the 
absence  of  defense  counsel,  the  assistant  defense  counsel  must  have  the  same 
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qualifications  (Art.  27(c))  as  are  required  for  defense  counsel  (6c;  Art. 
38  (e) ) .  See  45  and  47  as  to  duties  of  assistant  trial  counsel  and  assistant  defense 
counsel. 

The  convening  order  for  every  general  or  special  court-martial  will  ex¬ 
pressly  state  whether  assistant  counsel  are  or  are  not  legally  qualified  as 
lawyers  in  the  sense  of  Article  27  (6c) .  Whenever  appropriate,  the  qualifications 
of  assistant  counsel  detailed  for  special  courts-martial  shall  be  determined  and 
shown  as  prescribed  in  6c.  See  appendix  4  for  form  and  61/(2)  for  procedure  as 
to  inquiry  into  the  qualifications  of  individual  counsel  for  the  defense. 

7.  DETAIL  OR  EMPLOYMENT  OF  REPORTERS  AND  INTER¬ 
PRETERS.  Under  such  regulations  as  the  Secretary  concerned  may  prescribe, 
the  convening  authority  of  a  court-martial  or  military  commission  or  a  court  of 
inquiry  shall  detail  or  employ  qualified  court  reporters,  who  shall  record  the 
proceedings  of  and  testimony  taken  before  that  court  or  commission.  Under  like 
regulations  the  convening  authority  of  a  court-martial,  military  commission,  or 
court  of  inquiry  may  detail  or  employ  interpreters  who  shall  interpret  for  the 
court  or  commission  (Art.  28).  No  person  may  act  as  reporter  or  interpreter  in 
any  case  in  which  he  is  an  accuser. 

The  detail  or  employment  of  reporters  and  interpreters  may  be  effected  by 
the  convening  authority  personally  or  through  a  staff  officer,  including  the  trial 
counsel.  The  detail  or  employment  of  reporters  and  interpreters  may  be  oral 
and  need  not  be  shown  in  the  record  of  trial  or  allied  papers. 

Unless  otherwise  directed  by  the  convening  authority,  a  reporter  will  not 
be  detailed  or  employed  for  summary  courts-martial.  The  convening  authority, 
when  he  deems  it  appropriate,  may  direct  that  a  reporter  not  be  used  in  special 
courts-martial.  By  regulations,  the  Secretary  concerned  may  require  or  restrict 
the  detail  or  employment  of  reporters  for  summary  and  special  courts-martial. 
See  Article  19. 

See  chapter  XXII  as  to  oaths  generally,  and  49  and  50  for  duties.  See  ap¬ 
propriate  regulations  of  the  Secretary  concerned  for  compensation  and  other 
matters  pertinent  to  the  employment  of  reporters  and  interpreters. 
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SOURCES,  NATURE,  AND  REQUISITES-JURISDICTION  AS  TO  PERSONS— JURIS- 
DICTION  AS  TO  CONTEMPTS— TERMINATION  OF  JURISDICTION— EXCLUSIVE 
AND  NONEXCLUSIVE  JURISDICTION— RECIPROCAL  JURISDICTION— JURIS¬ 
DICTION  OF  GENERAL  COURTS-MARTIAI^JURISDICTION  OF  SPECIAL 
COURTS-MARTIAL— JURISDICTION  OF  SUMMARY  COURTS-MARTIAL 

8.  SOURCES,  NATURE,  AND  REQUISITES.  While  courts-martial 
have  no  part  of  the  jurisdiction  set  apart  under  the  article  of  the  Constitution 
which  relates  to  the  judicial  power  of  the  United  States,  they  have  an  equally 
certain  constitutional  source.  They  are  established  under  the  constitutional 
power  of  Congress  to  make  rules  for  the  government  and  regulation  of  the 
armed  forces  of  the  United  States,  and  they  are  recognized  in  the  provisions 
of  the  fifth  amendment  expressly  exempting  “cases  arising  in  the  land  and 
naval  forces”  from  the  requirement  as  to  presentment  and  indictment  by 
grand  jury. 

The  jurisdiction  of  courts-martial  is  entirely  penal  or  disciplinary.  They 
have  no  power  to  adjudge  the  payment  of  damages  or  to  collect  private  debts 
(126A). 

The  jurisdiction  of  courts-martial  does  not,  in  general,  depend  on  where 
the  offense  was  committed  (Art.  5).  See,  however,  213e  as  to  crimes  and  of¬ 
fenses  not  capital  punishable  under  Article  134.  Similarly,  the  jurisdiction  of 
a  court-martial  with  respect  to  offenses  against  military  law  is  not  affected 
by  the  place  where  the  court  sits. 

The  jurisdiction  of  a  court-martial— its  power  to  try  and  determine  a 
case — and  hence  the  validity  of  each  of  its  judgments,  is  conditioned  upon  the 
following  requisites :  That  the  court  was  convened  by  an  official  empowered  to 
convene  it;  that  the  membership  of  the  court  was  in  accordance  with  the  law 
with  respect  to  number  and  competency  to  sit  on  the  court;  and  that  the  court 
was  invested  by  act  of  Congress  with  power  to  try  the  person  and  the  offense 
charged. 

9.  JURISDICTION  AS  TO  PERSONS.  Article  2  describes  certain  per¬ 
sons  who  are  subject  to  the  code.  In  addition  to  the  persons  described  in  Article  2, 
certain  persons  whose  status  as  members  of  the  armed  forces  or  as  persons 
otherwise  subject  to  the  code  apparently  has  been  terminated  may,  neverthe¬ 
less,  be  amenable  to  trial  by  court-martial.  See  Articles  3,  4,  and  73,  appendix 
2.  Notwithstanding  the  provisions  of  Article  2(11),  persons  serving  with, 
employed  by,  or  accompanying  the  armed  forces  cannot  be  tried  by  courts- 
martial  under  that  article  in  peacetime. 

It  is  not  necessary  that  an  accused  be  a  person  subject  to  the  code  under 
Article  2  in  order  to  be  amenable  to  trial  by  court-martial  for  a  violation  of 
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Article  83,  104,  or  106.  For  the  jurisdiction  of  general  courts-martial  to  try 
persons  who  by  the  law  of  war  are  triable  by  military  tribunals,  sec  14. 

10.  JURISDICTION  AS  TO  CONTEMPTS.  A  court-martial,  pro¬ 
vost  court,  or  military  commission  may  punish  for  contempt  any  person 
who  uses  any  menacing  word,  sign,  or  gesture  in  its  presence,  or  who  disturbs 
its  proceedings  by  any  riot  or  disorder  (Art.  48).  See  118  (Contempts). 

11.  TERMINATION  OF  JURISDICTION,  a.  General  rule.  The  gen¬ 
eral  rule  is  that  court-martial  jurisdiction  over  commissioned  officers,  cadets, 
midshipmen,  warrant  officers,  enlisted  members  and  other  persons  subject  to 
the  code  ceases  on  discharge  from  the  service  or  other  termination  of  that 
status  and  that  jurisdiction  as  to  an  offense  committed  during  a  period  of  serv¬ 
ice  or  status  thus  terminated  is  not  revived  by  re-entry  into  the  military  service 
or  return  into  such  a  status. 

b.  Exceptions.  To  this  general  rule  there  are,  however,  some  exceptions 
which  include  the  following : 

Jurisdiction  as  to  an  offense  against  the  code  for  which  a  court-martial 
may  adjudge  confinement  for  five  years  or  more  committed  by  a  person 
while  in  a  status  in  which  he  was  subject  to  the  code  and  for  which  he  can¬ 
not  be  tried  in  the  courts  of  the  United  States  or  of  a  State,  a  Territory,  or 
the  District  of  Columbia  is  not  terminated  by  discharge  or  other  termina¬ 
tion  of  that  status  (Art.  3(a)).  Courts-martial  may  not  try  such  offenses 
if,  at  the  time  of  trial,  the  accused  has  severed  all  connection  with  the 
military  and  is  in  civilian  status,  but  may  do  so  if  lie  has  subsequently  be¬ 
come  subject  to  the  code  by  re-entry  into  the  armed  forces  or  otherwise. 

All  persons  in  the  custody  of  the  armed  forces  serving  a  sentence  im¬ 
posed  by  a  court-martial  remain  subject  to  military  jurisdiction  (Art. 
2(7)). 

Each  person  discharged  from  the  armed  forces  who  is  later  charged 
with  having  fraudulently  obtained  his  discharge  is,  subject  to  the  statute  of 
limitations,  subject  to  trial  by  court-martial  on  that  charge  (Art.  83(2)) 
and  is  after  apprehension  subject  to  the  code  while  in  the  custody  of  the 
armed  forces  for  that  trial.  See  162.  Upon  conviction  of  that  charge  he  is 
subject  to  trial  by  court-martial  for  all  offenses  under  the  code  committed 
before  the  fraudulent  discharge  (Art.  3(b)). 

No  person  who  has  deserted  from  the  armed  forces  may  be  relieved 
from  amenability  to  the  jurisdiction  of  the  code  by  virtue  of  a  separation 
from  any  later  period  of  service  regardless  of  the  type  of  discharge  under 
which  the  separation  was  accomplished  (Art.  3  (c) ) . 

When  the  person's  discharge  or  other  separation  does  not  interrupt  - 
his  status  as  a  person  belonging  to  the  general  category  of  persons  subject 
to  the  code,  court-martial  jurisdiction  over  him  does  not  terminate.  Thus, 
when  an  officer  holding  a  commission  in  a  Reserve  component  of  an  armed 
force  is  discharged  from  that  commission,  while  on  active  duty,  by  reason 
of  his  acceptance  of  a  commission  in  a  Regular  component  of  that  armed 
force,  there  being  no  interval  between  the  periods  of  service  under  the 
respective  commissions,  there  is  no  termination  of  the  officer’s  military 
status — merely  the  accomplishment  of  a  change  in  his  status  from  that 
of  a  temporary  to  that  of  a  permanent  officer — and  court-martial  juris- 
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diction  to  try  him  for  an  offense  committed  before  the  discharge  is  not 
terminated  by  the  discharge.  Also,  a  discharged  prisoner  in  the  custody 
of  an  armed  force  m&y  be  tried  for  an  offense  committed  while  a  member 
of  the  armed  forces  and  before  the  execution  of  his  discharge. 

c.  Effect  of  voluntary  absence  from  trial.  The  accused’s  voluntary  and 
unauthorized  absence  after  the  trial  has  commenced  in  his  presence  and  he  has 
been  arraigned  does  not  terminate  the  jurisdiction  of  the  court,  which  may  pro¬ 
ceed  with  the  trial  to  findings  and  sentence  notwithstanding  his  absence.  In 
such  a  case  the  accused,  by  his  wrongful  act,  forfeits  his  right  of  confrontation. 

d.  Effect  of  termination  of  term  of  service.  Jurisdiction  having  attached 
by  commencement  of  action  with  a  view  to  trial — as  by  apprehension,  arrest, 
confinement,  or  filing  of  charges — continues  for  all  purposes  of  trial,  sentence, 
and  punishment.  If  action  is  initiated  with  a  view  to  trial  because  of  an  offense 
committed  by  an  individual  before  his  official  discharge — even  though  the  term 
of  enlistment  may  have  expired — he  may  be  retained  in  the  service  for  trial  to 
be  held  after  his  period  of  service  would  otherwise  have  expired.  Similarly,  if 
jurisdiction  has  attached  by  the  commencement  of  action  before  the  effective 
terminal  date  of  self-executing  orders,  a  person  may  be  held  for  trial  by  court- 
martial  beyond  that  terminal  date.  See  also  Article  2(1). 

12.  EXCLUSIVE  AND  NONEXCLUSIVE  JURISDICTION.  Courts- 
martial  have  exclusive  jurisdiction  of  purely  military  offenses.  But  a  person 
subject,  to  the  code  is,  as  a  rule,  subject  to  the  law  applicable  to  persons  gen¬ 
erally,  and  if  by  an  act  or  omission  he  violates  the  code  and  the  local  criminal 
law,  the  act  or  omission  may  be  made  the  basis  of  a  prosecution  before  a  court- 
martial  or  before  a  proper  civil  tribunal,  and  in  some  cases  before  both.  See 
68c?  (Former  jeopardy). 

Under  such  regulations  as  the  Secretary  concerned  may  prescribe,  a  member 
of  the  armed  forces  accused  of  an  offense  against  civil  authority  may  be  de¬ 
livered,  upon  request,  to  the  civil  authority  for  trial  (Art.  14(a)).  See  97c  and 
Article  14(b)  as  to  the  effect  of  such  delivery  to  the  civil  authorities  upon  the 
execution  of  a  sentence  of  a  court-martial.  See  also  pertinent  departmental  regu¬ 
lations  made  pursuant  to  Art  icle  14. 

Under  international  law,  a  friendly  foreign  nation  has  jurisdiction  to 
punish  offenses  committed  within  its  borders  by  members  of  a  visiting  force, 
unless  it  expressly  or  impliedly  consents  to  surrender  its  jurisdiction  to  the 
visiting  sovereign.  Which  nation  shall  exercise  jurisdiction  is  a  matter  for  de¬ 
termination  by  the  nations  involved  and  is  not  a  right  of  the  individual 
concerned. 

The  provisions  of  the  code  conferring  jurisdiction  upon  courts-martial  do 
not  deprive  military  commissions,  provost  courts,  or  other  military  tribunals 
of  concurrent  jurisdiction  with  respect  to  offenders  or  offenses  that  by  statute  or 
by  the  law  of  war  may  be  tried  by  military  commissions,  provost  courts,  or 
other  military  tribunals  (Art.  21).  See  Articles  104  and  106  for  some  instances 
of  concurrent  jurisdiction. 

13.  RECIPROCAL  JURISDICTION.  Each  armed  force  has  court- 
martial  jurisdiction  over  all  persons  subject  to  the  code.  The  exercise  of  juris¬ 
diction  by  one  armed  force  over  personnel  of  another  armed  force  shall  be  in 
accordance  with  regulations  prescribed  by  the  President  (Art.  17  (a) ).  So  much 
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of  the  authority  vested  in  the  President  by  Article  22(a)  (7)  as  enables  him 
to  empower  any  officer  of  the  armed  forces  who  is  the  commander  of  a  joint 
command  or  joint  task  force  to  convene  a  general  court-martial  for  the  trial 
of  members  of  any  of  the  armed  forces  in  accordance  with  Article  17  (a)  and 
this  paragraph  is  delegated  to  the  Secretary  of  Defense. 

Jurisdiction  by  one  armed  force  over  personnel  of  another  should  be 
exercised  only  when  the  accused  cannot  be  delivered  to  the  armed  force  of 
which  he  is  a  member  without  manifest  injury  to  the  service.  However,  the 
commander  of  a  joint  command  or  joint  task  force  who  has  authority  to  con¬ 
vene  general  courts-martial  may  convene  courts-martial  for  the  trial  of  mem¬ 
bers  of  another  armed  force  when  specifically  empowered  by  the  President  or 
the  Secretary  of  Defense  to  refer  such  cases  for  trial  by  courts-martial.  Such 
a  commander  may,  in  his  discretion,  specifically  authorize  commanding  officers 
of  subordinate  joint  commands  or  joint  task  forces  who  are  authorized  to 
convene  special  and  summary  courts-martial  to  convene  such  courts  for  the  trial 
of  members  of  other  armed  forces  under  regulations  which  the  superior  com¬ 
mander  may  prescribe. 

Cases  involving  two  or  more  accused  who  are  members  of  different  armed 
forces  should  not  be  referred  to  a  court-martial  for  a  joint  or  a  common  trial. 

As  to  the  composition  of  a  general  or  special  court-martial  for  the  trial  of 
an  accused  who  is  a  member  of  another  armed  force,  see  4 g. 

In  all  cases,  departmental  review  after  that  by  the  officer  with  authority 
to  convene  a  general  court-martial  for  the  command  which  held  the  trial,  where 
that  review  is  required  by  the  code,  shall  be  carried  out  by  the  department 
that  includes  the  armed  force  of  which  the  accused  is  a  member  (Art.  17(b)). 

14.  JURISDICTION  OF  GENERAL  COURTS-MARTIAL,  a.  Persons 
and  offenses.  Subject  to  the  regulations  prescribed  in  13,  general  courts-martial 
have  power  to  try  any  person  subject  to  the  code  for  any  offense  made  punishable 
by  the  code.  In  addition  they  have  power  to  try  any  person  who  by  the  law 
of  war  is  subject  to  trial  by  military  tribunal  for  any  crime  or  offense  against 
the  law  of  Avar  and  for  any  crime  or  offense  against  the  law  of  the  territory 
occupied  as  an  incident  of  war  or  belligerency  whenever  the  local  civil  authority 
is  superseded  in  whole  or  in  part  by  the  military  authority  of  the  occupying 
power.  The  law  of  occupied  territory  includes  the  local  criminal  law  as  adopted 
or  modified  by  competent  authority,  and  the  proclamations,  ordinances,  regu¬ 
lations,  or  orders  promulgated  by  competent  authority  of  the  occupying  power 
(Art.  18). 

A  general  court-martial  composed  only  of  a  military  judge  does  not  have 
jurisdiction  to  try  any  person  for  any  offense  for  which  the  death  penalty  may 
be  adjudged  unless  the  case  has  been  previously  referred  to  trial  as  a  noncapital 
case  (Art.  18). 

6.  Punishments.  Upon  a  finding  of  guilty  of  an  offense  made  punishable 
by  the  code,  general  courts-martial  have  the  power,  within  certain  limitations, 
to  adjudge  any  punishment  not  forbidden  by  the  code  (Art.  18). 

Certain  punishments  are  mandatory  under  the  law,  for  example,  those 
prescribed  by  Articles  106  and  118  (1)  and  (4) ;  the  discretion  of  courts-martial 
to  adjudge  punishments  may  be  limited  by  the  President  under  Article  56  (125- 
127) ;  the  death  penalty  can  be  adjudged  only  when  specifically  authorized 
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(Arts.  18,  52(b)  (1))  ;  and  certain  kinds  of  punishment  are  prohibited  (Art. 
55) .  When  a  general  court-martial  exercises  jurisdiction  under  the  law  of  war, 
it  may  adjudge  any  punishment  permitted  by  the  law  of  war  (Art.  18) .  Certain 
limitations  on  the  discretion  of  military  tribunals  to  adjudge  punishments 
under  the  law  of  war  are  prescribed  in  international  conventions. 

15.  JURISDICTION  OF  SPECIAL  COURTS-MARTIAL,  a.  Persons 
and  offenses.  (1)  Subject  to  the  regulations  prescribed  in  13,  special  courts- 
martial  have  power  to  try  any  person  subject  to  the  code  for  any  noncapital 
offense  made  punishable  by  the  code  and,  under  regulations  as  provided  in  this 
paragraph,  for  capital  offenses  (Art.  19).  Although  a  capital  offense  for  which 
there  is  prescribed  a  mandatory  punishment  beyond  the  punitive  power  of  a 
special  court-martial  may  never  be  referred  to  such  a  court,  an  officer  exercising 
general  court-martial  jurisdiction  over  the  command  which  includes  the  accused 
may  cause  any  other  capital  offense  to  be  referred  to  a  special  court-martial  for 
trial.  The  Secretary  of  a  Department  may,  by  regulations,  authorize  officers 
exercising  special  court-martial  jurisdiction  to  cause  capital  offenses,  except 
those  in  violation  of  Articles  106  and  118  (1)  and  (4),  to  be  tried  by  special 
court-martial  without  first  obtaining  the  consent  of  the  officer  exercising  gen¬ 
eral  court-martial  jurisdiction  over  the  command. 

(2)  An  offense  is  capital  within  the  meaning  of  Article  19  when  the 
maximum  punishment  which  a  general  court-martial  may  adjudge  therefor 
includes  the  death  penalty.  Subject  to  the  exceptions  noted  in  the  following  sub- 
paragraph,  the  offenses  denounced  in  Articles  94,  99,  100,  102,  104,  110(a), 
118(1)  and  (4),  and  120(a)  are  capital  at  all  times;  those  denounced  by  Articles 
85,  90,  101,  106,  and  113  are  capital  if  committed  in  time  of  war. 

(3)  Although  capital  under  one  of  the  articles  cited,  an  offense  is  not 
capital  if  the  applicable  maximum  limit  of  punishment  prescribed  by  the 
President  under  Article  56  is  less  than  death  (127c) ;  nor  is  a  case  in  which  the 
death  penalty  is  not  mandatory  but  is  authorized  by  law  capital  if  the  authority 
competent  to  convene  a  court-martial  for  a  capital  case  has  directed  that  the  case 
be  treated  as  not  capital  (126a).  Upon  a  rehearing  or  new  or  other  trial,  a 
case  is  not  capital  if  the  legal  sentence  adjudged  at  a  prior  hearing  or  trial  or 
as  ultimately  reduced  by  the  convening  or  other  proper  authority  was  other  than 
death  (Art.  63).  However,  no  offense  for  which  a  mandatory  punishment  is 
prescribed  can  be  tried  by  a  special  court-martial  if  that  punishment  is  beyond 
the  power  of  a  special  court-martial  to  adjudge.  Thus,  a  case  of  premeditated 
murder  cannot  be  referred  to  a  special  court-martial  for  trial  because  the 
penalty  in  the  event  of  conviction  must  be  either  death  or  imprisonment  for  life 
(Art.  118(1)). 

See  92a  regarding  limitations  on  rehearings  on  sentence  only  before  special 
courts-martial. 

b.  Punishments.  Special  courts-martial  may,  under  such  limitations  as 
the  President  may  prescribe  (125-127;  Art.  56)  adjudge  any  punishment  not 
forbidden  by  the  code  except  death,  dishonorable  discharge,  dismissal,  confine¬ 
ment  for  more  than  six  months,  hard  labor  without  confinement  for  more  than 
three  months,  forfeiture  of  pay  exceeding  two-tliirds  pay  per  month,  or 
forfeiture  of  pay  for  more  than  six  months.  A  bad-conduct  discharge  may  not 
be  adjudged  by  a  special  court-martial  unless  (1)  a  military  judge  was  detailed 
to  the  trial,  except  in  any  case  in  which  a  military  judge  could  not  be  detailed 
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because  of  physical  conditions  or  military  exigencies,  (2)  counsel  qualified 
under  Article  27(b)  was  detailed  to  represent  the  accused,  and  (3)  a  complete 
and  verbatim  record  of  the  proceedings  and  testimony  was  made. 

Physical  conditions  or  military  exigencies,  as  the  terms  are  here  used,  may 
exist  under  rare  circumstances,  such  as  on  an  isolated  ship  on  the  high  seas  or 
in  a  unit  in  an  inaccessible  area,  provided  compelling  reasons  exist  why  trial 
must  be  held  at  that  time  and  at  that  place.  Mere  inconvenience  does  not  con¬ 
stitute  a  physical  condition  or  military  exigency  and  does  not  excuse  a  failure 
to  detail  a  military  judge. 

If  a  military  judge  cannot  be  detailed  because  of  physical  conditions  or 
military  exigencies,  a  bad-conduct  discharge  may  be  adjudged  provided  the 
other  conditions  have  been  met.  In  that  event,  however,  the  convening  authority 
must,  prior  to  trial,  make  a  written  statement  explaining  why  a  military  judge 
could  not  be  obtained.  This  statement,  which  shall  be  submitted  at  trial  as  an 
appellate  exhibit,  must  set  forth  in  detail  not  only  the  reasons  why  a  military 
judge  could  not  be  detailed,  but  also  why  the  trial  had  to  be  held  at  that  time 
and  at  that  place,  notwithstanding  the  absence  of  a  military  judge.  This  written 
statement  is  subject  to  review  when  the  record  of  trial  is  examined  under  Articles 
65,  66,  and  67.  Under  no  circumstances,  however,  may  an  accused  be  sentenced 
to  a  bad-conduct  discharge  by  a  special  court-martial  without  counsel  qualified 
under  Article  27(b)  having  been  detailed  to  represent  the  accused  (6c).  The 
requirement  for  counsel  will  be  satisfied  when  counsel  qualified  under  Article 
27(b),  and  not  otherwise  disqualified,  has  been  detailed  and  made  available, 
even  though  the -accused  may  choose  not  to  cooperate  with,  or  utilize  the  service 
of,  such  detailed  counsel.  See  48c. 

When  a  bad-conduct  discharge  is  adjudged  and  it  appears : 

(1)  that  counsel  qualified  under  Article  27(b)  was  not  detailed  to  rep¬ 
resent  the  accused,  or 

(2)  that  a  military  judge  was  not  present  at  trial  and  either  no  explana¬ 
tory  statement  by  the  convening  authority  was  attached  to  the  record  of  trial, 
or  the  attached  statement  fails  to  establish  the  requisite  physical  conditions  or 
military  exigencies,  the  portion  of  the  sentence  providing  for  a  bad-conduct 
discharge  may  not  l>e  approved.  See  8 1  <1.  As  to  forfeiture  of  pay,  even  when  a 
bad-conduct  discharge  is  adjudged,  a  special  court-martial  may  not  adjudge 
forfeitures  in  excess  of  two-tliirds  pay  per  month  for  six  months.  As  to  other 
limitations, see  125 to  127  (Punishments). 

16.  JURISDICTION  OF  SUMMARY  COURTS-MARTIAL. «.  Persons 
and  offenses.  Subject  to  the  regulations  prescribed  in  13,  summary  courts- 
martial  have  the  power  to  try  persons  subject  to  the  code  except  commissioned 
officers,  warrant  officers,  cadets,  aviation  cadets,  and  midshipmen  for  any  non- 
capital  offense  made  punishable  by  the  code.  No  person  with  respect  to  w-liom 
summary  courts-martial  have  jurisdiction  may  be  brought  to  trial  before  a  sum¬ 
mary  court-martial  if  he  objects  thereto.  This  is  true  even  though  the  person 
may  also  have  refused  punishment  under  Article  15  and  demanded  trial  by 
court-martial.  See  132.  If  objection  to  trial  by  summary  court-martial  is  made 
by  an  accused,  trial  may  be  ordered  by  special  or  general  court-martial,  as  may 
be  appropriate  (Art.  20). 

The  principles  stated  in  15«(2)  and  (3)  apply  to  summary  courts-martial, 
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b.  Punishments.  Summary  courts-martial  may,  under  such  limitations  as 
the  President  may  prescribe  (125-127 ;  Art.  56),  adjudge  any  punishment  not 
forbidden  by  the  code  except  death,  dismissal,  dishonorable  or  bad-conduct 
discharge,  confinement  for  more  than  one  month,  hard  labor  without  confine¬ 
ment  for  more  than  45  days,  restriction  to  certain  specified  limits  for  more  than 
two  months,  or  forfeiture  of  more  than  two-thirds  of  one  month’s  pay  (Art. 
20) ;  but  in  the  case  of  enlisted  members  above  the  fourth  enlisted  pay  grade, 
summary  courts-martial  may  not  adjudge  confinement,  hard  labor  without  con¬ 
finement,  or  reduction  except  to  the  next  inferior  grade. 

The  maximum  amount  of  confinement  and  forfeiture  of  pay  or  of  confine¬ 
ment  and  detention  of  pay,  may  be  adjudged  together  in  one  sentence.  Since 
confinement  and  restriction  to  limits  are  both  forms  of  deprivation  of  liberty, 
only  one  of  those  punishments  may  be  adjudged  in  a  maximum  amount  in  any 
one  sentence.  An  apportionment  must  be  made  if  it  is  desired  to  adjudge  both 
forms  of  punishment — confinement  and  restriction  to  limits — in  one  and  the 
same  sentence.  For  example,  assuming  the  punishment  to  be  in  conformity  with 
other  limitations,  a  summary  court-martial  might  adjudge  confinement  at  hard 
labor  for  15  days  (one-half  of  the  authorized  confinement),  restriction  to  limits 
for  30  days  (one-half  of  the  authorized  restriction),  and  forfeiture  of 
two-thirds  pay  for  one  month.  In  such  a  case,  the  more  severe  form  of  depriva¬ 
tion  of  liberty  is  served  first,  the  less  severe  thereafter. 
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SCOPE— GENERAL— APPREHENSION— RESTRAINT— ARREST  AND  CONFINE¬ 
MENT-DURATION  AND  TERMINATION— APPREHENSION  OF  DESERTERS 
BY  CIVILIANS 


17.  SCOPE.  The  paragraphs  on  this  subject  deal  primarily  with  the 
apprehension  and  restraint  of  persons  subject  to  the  code  in  connection  with  trial 
by  court-martial,  and  deal  only  incidentally  or  not  at  all  with  the  apprehension 
and  restraint  of  these  persons  for  other  purposes,  with  the  apprehension  and 
restraint  of  persons  not  subject  to  the  code,  and  with  various  other  matters 
touching  apprehension  and  restraint  such  as  those  concerning  confinement  on 
bread  and  water  or  diminished  rations  (125),  the  effective  date  of  certain  sen¬ 
tences  (126A(5)),  execution  of  a  sentence  of  confinement  (93),  resisting  appre¬ 
hension  (174a) ,  breaking  arrest  or  escaping  from  custody  or  confinement  (1745, 
c,  d) ,  breaching  or  escaping  from  correctional  custody  imposed  pursuant  to 
Article  15  (213/(13) ) ,  releasing  a  prisoner  without  authority  (175a),  unlawful 
detention  of  another  (176),  and  confinement  as  punishment  for  contempt  (118). 

18.  GENERAL,  a.  Definitions.  Apprehension  is  the  taking  of  a  person 
into  custody  (Art.  7(a) ;  see  174c?). 

Arrest  is  the  restraint  of  a  person  by  an  order,  not  imposed  as  punishment 
for  an  offense,  directing  him  to  remain  within  certain  specified  limits  (Art. 
9(a)). 

Confinement  is  the  physical  restraint  of  a  person  (Art.  9(a)). 

b.  Basic  considerations.  (1)  Any  person  subject  to  the  code  accused  of 
an  offense  under  the  code  shall  be  ordered  into  arrest  or  confinement,  as  circum¬ 
stances  may  require;  but  when  accused  only  of  an  offense  normally  tried  by  a 
summary  court-martial,  he  shall  not  ordinarily  be  placed  in  confinement  (Art. 
10) .  The  foregoing  provision  is  not  mandatory  and  its  exercise  rests  within  the 
discretion  of  the  person  vested  with  the  power  to  arrest  or  confine.  No  restraint 
need  be  imposed  in  cases  involving  minor  offenses.  A  failure  to  restrain  does 
not  affect  the  jurisdiction  of  the  court. 

(2)  No  member  of  the  armed  forces  may  be  placed  in  confinement  in 
immediate  association  with  enemy  prisoners  or  other  foreign  nationals  not  mem¬ 
bers  of  the  armed  forces  (Art.  12).  If  members  of  the  armed  forces  are  sep¬ 
arated  from  the  other  categories  mentioned,  however,  they  may  be  confined  in 
the  same  jails,  prisons,  or  other  confinement  facilities. 

(3)  Other  than  restraint  administered  as  prescribed  in  this  subpara¬ 
graph  (18&(3)),  forfeiture  of  pay  or  allowances  due  on  and  after  the  date  of 
approval  of  certain  sentences,  and  minor  punishments  for  infractions  of 
discipline  while  confined,  no  punishment  may  be  imposed  upon  an  accused  as  a 
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result  of  trial  by  court-martial  until  the  sentence  has  been  approved  and  or¬ 
dered  executed.  No  person,  while  being  held  for  trial  or  the  result  of  trial,  may 
be  subjected  to  punishment  or  penalty  other  than  arrest,  restriction,  or  confine¬ 
ment  upon  the  charges  pending  against  him,  nor  shall  the  arrest,  restriction, 
or  confinement  imposed  upon  him  be  any  more  rigorous  than  the  circumstances 
require  to  insure  his  presence,  but  he  may  be  subjected  to  minor  punishment 
during  that  period  for  infractions  of  discipline  (Art.  13).  Minor  punishment 
shall  include  all  punishment  authorized  by  regulations  of  the  Secretary  of  a 
Department  for  violation  of  the  discipline  prescribed  for  the  place  in  which  an 
accused  is  confined.  See  68<7  regarding  the  effect  of  punishments  for  minor  of¬ 
fenses  upon  subsequent  court-martial  proceedings.  Prisoners  being  held  for 
trial  or  whose  sentences  have  not  been  approved  and  ordered  executed  will  be 
accorded  the  facilities,  accommodations,  treatment,  and  training  prescribed  in 
pertinent  regulations. 

19.  APPREHENSION,  a.  Who  may  apprehend.  All  commissioned 
officers,  warrant  officers,  petty  officers,  noncommissioned  officers,  and,  when  in 
the  execution  of  their  guard  or  police  duties,  Air  Force  security  police,  military 
police,  members  of  the  shore  patrol,  and  such  persons  as  are  designated  by 
proper  authority  to  perform  guard  or  police  duties,  including  duties  as  criminal 
investigators,  are  authorized  to  apprehend,  if  necessary,  persons  subject  to  the 
code  or  subject  to  trial  thereunder  upon  reasonable  belief  that  an  offense  has 
been  committed  and  that  the  person  apprehended  committed  it.  See  Article 
7(b). 

Petty  officers,  noncommissioned  officers,  and  enlisted  members  performing 
guard  or  police  duties  should  apprehend  a  commissioned  or  a  warrant  officer 
offender  only  pursuant  to  specific  orders  of  a  commissioned  officer,  except  when 
this  action  is  necessary  to  prevent  disgrace  to  the  service,  the  commission  of  a 
serious  offense,  or  the  escape  of  one  who  has  committed  a  serious  offense.  In  all 
cases  involving  the  apprehension  of  commissioned  officers  and  warrant  officers 
by  petty  officers,  noncommissioned  officers,  and  enlisted  members  performing 
guard  or  police  duties,  the  individual  effecting  the  apprehension  will,  imme¬ 
diately  thereafter,  notify  the  officer  to  whom  he  is  responsible  or  an  officer  of 
the  Air  Force  security  police,  military  police,  or  shore  patrol. 

b.  In  quarrels,  frays  or  disorders.  Commissioned  officers,  warrant  officers, 
petty  officers,  and  noncommissioned  officers  have  authority  to  quell  quarrels, 
frays,  and  disorders  among  persons  subject  to  the  code  and  to  apprehend  per¬ 
sons  subject  to  the  code  who  take  part  therein  (Art.  7  (c) ) . 

c.  Procedural  steps  to  apprehend.  An  apprehension  is  effected  by  clearly 
notifying  the  person  to  be  apprehended  that  he  is  thereby  taken  into  custody. 
The  order  of  apprehension  may  be  either  oral  or  written. 

* 

d.  Securing  custody  of  alleged  offender.  There  is  a  clear  distinction 
between  the  authority  to  apprehend  and  the  authority  to  arrest  or  confine.  Any 
person  empowered  to  apprehend  an  offender  is  authorized  to  secure  the  custody 
of  an  alleged  offender  until  proper  authority  may  be  notified,  the  limitations 
(21a;  Art.  9)  on  the  power  to  arrest  or  confine  notwithstanding. 

20.  RESTRAINT,  a.  Status  of  a  person  in  arrest.  As  used  in  this  chapter, 
arrest  is  moral  restraint  imposed  upon  a  person  by  oral  or  written  orders  of 
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competent  authority  limiting  the  person's  personal  liberty  pending  disposition 
of  charges.  The  restraint  imposed  is  binding  upon  the  person  arrested,  not  by 
physical  force,  but  by  virtue  of  his  moral  and  legal  obligation  to  obey  the  order 
of  arrest.  He  is  subject  to  the  restrictions  incident  to  arrest  prescribed  in  regu¬ 
lations  of  the  Secretary  concerned.  A  person  in  the  status  of  arrest  cannot ^be 
required  to  perform  his  full  military  duty,  and  if  he  is  placed — by  the  authority 
who  placed  him  in  arrest  or  by  superior  authority — on  duty  inconsistent  with 
this  status  his  arrest  is  thereby  terminated.  This,  however,  does  not  prevent  his 
being  required  to  do  ordinary  cleaning  or  policing,  or  to  take  part  in  routine 
training  and  duties  not  involving  the  exercise  of  command  or  the  bearing  of 
arms.  But  see  131c (3)  with  respect  to  arrest  in  quarters  imposed  as  a  punish¬ 
ment  under  Art  icle  15. 

b.  Restriction  in  lieu  of  arrest.  An  officer  authorized  to  arrest  (21a) 
may,  within  his  discretion  and  without  imposing  arrest,  restrict  an  accused 
person  of  his  command,  or  subject  to  his  authority,  to  specified  areas  of  a  mili¬ 
tary  command  with  the  further  provision  that  he  will  participate  in  all  military 
duties  and  activities  of  his  organization  while  under  the  restriction.  Thus,  an 
accused  person  may  be  required  to  remain  within  a  specified  area  at  specified 
times  either  because  his  continued  presence  pending  investigation  may  be  neces¬ 
sary  or  because  it  may  be  considered  a  wise  precaution  to  restrict  him  to  such 
an  area  in  order  that  he  may  not  again  be  exposed  to  the  temptation  of  mis¬ 
conduct  similar  to  that  for  which  he  is  already  under  charges.  Violations  of 
these  restrictions  are  punishable  as  violations  of  Article  134,  as  are  breaches 
of  punitive  restrictions. 

c.  Confinement  before  trial.  As  used  in  this  chapter,  confinement  is 
physical  restraint,  imposed  by  either  oral  or  written  orders  of  competent  au¬ 
thority,  depriving  a  person  of  freedom  pending  the  disposition  of  charges. 
Confinement  will  not  be  imposed  pending  trial  unless  deemed  necessary  to 
insure  the  presence  of  the  accused  at  the  trial  or  because  of  the  seriousness  of 
the  offense  charged. 

d.  Procedure  for  arresting  or  confining.  (1)  General.  No  person  may  be 
ordered  into  arrest  or  confinement  except  for  probable  cause  (Art.  9(d)).  No 
authority  may  order  a  person  into  arrest  or  confinement  unless  he  has  personal 
knowledge  of  the  offense  or  has  made  inquiry  into  it.  Full  inquiry  is  not  re¬ 
quired,  but  the  known  or  reported  facts  should  be  sufficient  to  furnish  reasonable 
grounds  for  believing  that  the  offense  has  been  committed  by  the  person  to  be 
restrained. 

The  foregoing  does  not  preclude  imposition  of  restraint  necessary  for  the 
administration  of  military  justice,  such  as  arrest,  restriction,  or  confinement  to 
insure  the  presence  of  an  accused  for  impending  execution  of  a  punitive  dis¬ 
charge.  See  also  21  d.  A  person  subject  to  punitive  restraint  as  a  result  of  the 
sentence  of  a  court-martial  or  punishment  under  Article  15  is  not  chargeable 
with  conformance  to  this  restraint  until  notified  of  the  action  which  places  it  in 
effect.  See  131e  and  Article  57(b)  and  (c).  Reasonable  restraint  may,  however, 
be  imposed  pending  receipt  of  notice  that  the  sentence  has  been  ordered  into 
execution. 

(2)  Procedural  steps  to  art'est.  An  arrest  is  imposed  by  notifying  the 
person  to  be  arrested  that  he  is  under  arrest  and  informing  him  of  the  limits 
of  his  arrest.  The  order  of  arrest  may  be  either  oral  or  written. 
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(3)  Procedural  steps  to  confine.  A  person  to  be  confined  is  placed  under 
guard  and  taken  to  the  place  of  confinement.  The  authority  ordering  the  con¬ 
finement  will  cause  to  be  delivered  to  the  provost  marshal,  commander  of  the 
guard,  correction  officer,  or  master  at  arms,  a  written  statement  of  the  name, 
grade,  and  organization  of  the  prisoner  and  of  the  offense  of  which  he  is  ac¬ 
cused.  No  provost  marshal,  commander  of  the  guard,  correction  officer,  or 
master  at  arms  may  refuse  to  receive  or  keep  any  prisoner  committed  to  his 
charge  by  a  commissioned  officer  of  the  armed  forces,  when  the  committing 
officer  furnishes  a  statement,  signed  by  him,  of  the  offense  charged  against  the 
prisoner  (Art.  11(a)). 

(4)  Notification  to  accused.  When  any  person  subject  to  the  code  is 
placed  in  arrest  or  confinement  prior  to  trial,  immediate  steps  shall  be  taken 
to  inform  him  of  the  specific  wrong  of  which  he  is  accused  and  to  try  him  or  to 
dismiss  the  charges  and  release  him  (Art.  10).  Concerning  the  time  element 
between  service  of  charges  and  trial,  see  Article  35.  See  Article  98  concerning 
unnecessary  delay  in  the  disposition  of  any  case. 

(5)  Report  required.  Every  provost  marshal,  commander  of  a  guard, 
correction  officer,  or  master  at  arms  to  whose  charge  a  prisoner  is  committed 
shall,  within  24  hours  after  that  commitment,  or,  in  the  case  of  a  commander 
of  the  guard  or  master  at  arms,  as  soon  as  he  is  relieved  from  guard,  report  in 
writing  to  the  commanding  officer  the  name  of  the  prisoner,  the  offense  charged 
against  him,  and  the  name  of  the  person  who  ordered  or  authorized  the  com¬ 
mitment  (Art.  11  (b) ) . 

e.  Unlawful  detention.  Any  person  subject  to  the  code  who,  except  as 
provided  by  law,  apprehends,  arrests,  or  confines  any  person  is  subject  to  trial 
by  court-martial  (Art.  97). 

21.  ARREST  AND  CONFINEMENT.  «.  Who  nwy  arrest  or  confine. 

Persons  subject  to  the  provisions  of  the  code  or  to  trial  thereunder  may  be 
ordered  into  arrest  or  confinement  as  follows : 

(1)  Commissioned  officer ,  warrant  officer ,  or  civilian.  Only  a  command¬ 
ing  officer  to  whose  authority  the  individual  is  subject  may  order  a  commis¬ 
sioned  officer,  warrant  officer,  or  civilian  into  arrest  or  confinement.  The  arrest 
or  confinement  must  be  effected  by  an  order,  oral  or  written,  delivered  in  per¬ 
son  or  by  another  commissioned  officer  (Art.  9(c)).  The  authority  to  order 
such  persons  into  arrest  or  confinement  may  not  be  delegated  (Art.  9(c)).  For 
this  particular  purpose,  the  term  “commanding  officer”  refers  to  an  officer  com¬ 
manding  a  post,  camp,  station,  base,  auxiliary  airfield,  Marine  barracks,  naval 
or  Coast  Guard  vessel,  shipyard,  or  other  place  where  members  of  the  armed 
forces  are  on  duty,  and  the  officer  commanding  or  in  charge  of  any  other  com¬ 
mand  who,  under  Article  24,  has  power  to  convene  a  summary  court-martial. 

(2)  Enlisted  member.  Any  commissioned  officer  may  order  an  enlisted 
member  into  arrest  or  confinement.  The  arrest  or  confinement  must  be  effected 
by  an  order,  oral  or  written,  delivered  in  person  or  through  other  persons  sub¬ 
ject  to  the  code  (Art.  9(b)).  A  commanding  officer  may  authorize  warrant 
officers,  petty  officers,  or  noncommissioned  officers  to  order  enlisted  members  of 
his  command  or  subject  to  his  authority  into  arrest  or  confinement  (Art.  9(b) ). 
Thus,  the  commanding  officer  of  any  command  or  detachment  may  delegate  to 
the  warrant  officers,  petty  officers,  or  noncommissioned  officers  thereof  author¬ 
ity  to  place  enlisted  members  who  are  assigned  or  attached  to  his  command 
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or  detachment,  or  who  are  temporarily  within  its  jurisdiction,  for  example, 
in  quarters,  camp,  base,  station,  or  ship,  in  arrest  or  confinement  as  a  means  of 
restraint  at  the  instant  when  restraint  is  necessary. 

b.  Authority  of  trial  counsel  to  restrain.  A  trial  counsel  of  a  court- 
martial,  as  such,  has  no  authority  to  place  in  arrest  or  confinement  a  person 
about  to  be  tried  by  the  court.  These  are  duties  which  devolve  upon  the  con¬ 
vening  authority  or  upon  the  post,  station,  or  base  commander  or  other  proper 
officer  in  whose  custody  or  command  the  accused  is  at  the  time. 

c.  Authority  of  courts-martial  to  restrain.  A  court-martial  has  no  con¬ 
trol  over  the  nature  of  the  arrest  or  other  status  of  restraint  of  a  prisoner 
except  as  regards  his, custody  in  its  presence. 

d.  Responsibility  for  restraint  after  trial.  Upon  notification  from  a  trial 
counsel  of  the  result  of  a  trial  (44c),  a  commanding  officer  will  take  prompt 
and  appropriate  action  with  respect  to  the  restraint  of  the  person  tried.  This 
action,  depending  on  the  circumstances,  may  involve  the  immediate  release  of 
the  person  from  any  restraint,  or  the  imposition  of  any  necessary  restraint 
pending  final  action  on  the  case.  See  20cl  (1)  and  88/. 

22.  DURATION  AND  TERMINATION.  Although  charges  should  be 
preferred  promptly  (25;  Arts.  10,  30(b),  33),  the  accused  is  not  automati¬ 
cally  released  from  restraint  because  of  any  delay  in  preferring  the  charges, 
lie  must  remain  in  arrest,  restriction,  or  confinement  until  released  by  proper 
authority.  The  proper  authority  to  release  the  accused  from  arrest  is  nor¬ 
mally  the  officer  who  imposed  the  arrest.  The  proper  authority  to  release  from 
confinement  in  a  military  confinement  facility  is  the  commanding  officer  to 
whose  command  that  facility  is  subject.  Once  a  prisoner  is  placed  in  confine¬ 
ment,  he  passes  beyond  the  control  and  power  of  release  of  the  officer  who  ini¬ 
tially  ordered  him  confined,  unless  that  officer  is  the  commanding  officer  de¬ 
scribed  above.  The  release  of  a  prisoner  without  proper  authority  is  a  punish¬ 
able  offense  (Art.  96).  Undue  delay  in  preferring  or  prosecuting  charges 
should  be  investigated  with  a  view  to  prompt  disposition  of  the  case  or,  when 
appropriate,  the  release  of  the  accused  from  arrest,  restriction,  or  confine¬ 
ment  by  competent  authority.  Any  person  subject  to  the  code  who  is  responsible 
for  unnecessary  delay  in  the  disposition  of  any  case  of  a  person  accused  of 
an  offense  under  the  code  is  subject  to  trial  by  court-martial  (Art.  98) . 

23.  APPREHENSION  OF  DESERTERS  BY  CIVIL  AUTHORITIES. 

Any  civil  officer  having  authority  to  apprehend  offenders  under  the  laws  of  the 
United  States  or  of  a  State,  Territory,  Commonwealth,  or  possession,  or  the 
District  of  Columbia  may  summarily  apprehend  a  deserter  from  the  armed 
forces  and  deliver  him  into  the  custody  of  those  forces  (Art.  8) . 

The  fact  that  the  person  who  apprehended  and  delivered  a  deserter  was 
not  authorized  to  do  so  is  not  a  legal  ground  for  the  discharge  of  the  deserter 
from  military  custody. 

See  Article  14  and  appropriate  regulations  of  the  Secretary  concerned  as  to 
delivery  of  offenders  to  and  return  from  civil  authorities. 
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DEFINITIONS— WHEN  PREFERRED— GENERAL  RULES  AND  SUGGESTIONS— 
DRAFTING  OF  CHARGES— DRAFTING  OF  SPECIFICATIONS 

24.  DEFINITIONS,  a.  Charges  and  specifications.  The  formal  written 
accusation  in  court-martial  practice  consists  of  two  parts,  the  technical  charge 
and  the  specification.  For  offenses  in  violation  of  the  code,  the  charge  merely 
indicates  the  article  the  accused  is  alleged  to  have  violated,  while  the  specifica¬ 
tion  sets  forth  the  specific  facts  and  circumstances  relied  upon  as  constituting 
the  violation.  Each  specification,  together  with  the  charge  under  which  it  is 
placed,  constitutes  a  separate  accusation.  The  term  “charges,”  or  “charges  and 
specifications,”  is  applied  to  the  formal  written  accusation  or  accusations  against 
the  accused.  See  Article  30. 

b.  Additional  charges.  New  and  separate  charges  preferred  after  others 
have  been  preferred  are  known  in  military  law  as  “additional  charges.”  These 
ordinarily  relate  to  transactions  not  known  at  the  time  or  to  offenses  committed 
after  the  original  charges  were  preferred.  Charges  of  this  character  do  not 
require  a  separate  trial  if  incorporated  in  the  trial  of  the  original  ones  before 
arraignment,  but  necessary  preliminary  procedures  for  all  charges  must  be 
completed.  See  656.  Additional  charges  may  not  be  incorporated  in  the  trial 
after  arraignment. 

25.  WHEN  PREFERRED.  When  any  person  subject  to  the  code  is  placed 
in  arrest  or  confinement  prior  to  trial,  immediate  steps  shall  be  taken  to  inform 
him  of  the  specific  wrong  of  which  he  is  accused  (32/(1) )  and  to  try  him  or  to 
dismiss  the  charges  and  release  him  (Art.  10).  Any  person  subject  to  the  code 
who  is  responsible  for  unnecessary  delay  in  the  disposition  of  any  case  of  a 
person  accused  of  an  offense  under  the  code  shall  be  punished  as  a  court-martial 
may  direct  (Art.  98).  When  it  is  intended  to  prefer  charges,  they  should  be 
preferred  without  unnecessary  delay.  An  accumulation  or  saving  up  of  charges 
through  improper  motives  is  prohibited;  but  when  a  good  reason  exists — as 
when  a  person  is  permitted  to  continue  a  course  of  conduct  so  that  a  ringleader 
or  other  conspirators  may  also  be  discovered  or  when  a  suspected  counterfeiter 
goes  uncharged  until  his  guilty  knowledge  becomes  apparent — a  reasonable 
delay  is  permissible  if  the  person  concerned  is  not  in  arrest  or  confinement. 

Ordinarily,  charges  for  an  offense  should  not  be  preferred  against  an 
individual  if,  after  investigation,  the  only  available  evidence  that  the  offense 
was  committed  is  his  statement  that  he  committed  it.  In  rare  cases,  however, 
it  may  be  advisable  to  prefer  charges  before  the  completion  of  an  investigation 
made  pursuant  to  such  a  statement,  as,  for  example,  when  the  statute  of  limita¬ 
tions  may  run  before  all  contemplated  witnesses  can  be  interrogated. 
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26.  GENERAL  RULES  AND  SUGGESTIONS,  a.  Elements  of  the 
offense.  Before  drafting  charges  and  specifications,  the  accuser  should  analyze 
the  facts  and  study  the  pertinent  paragraphs  of  chapter  XXVIII,  in  which 
appear  the  elements  of  proof  of  various  offenses,  and  appendix  6,  in  which  the 
forms  of  specifications  are  set  forth. 

6.  Offenses  arising  out  of  one  transaction.  One  transaction,  or  what  is 
substantially  one  transaction,  should  not  be  made  the  basis  for  an  unreasonable 
multiplication  of  charges  against  one  person.  A  person  should  not  be  charged 
with  both  disorderly  conduct  and  assault  if  the  disorderly  conduct  consisted 
in  making  the  assault,  or  with  both  a  failure  to  report  for  a  routine  scheduled 
duty,  such  as  reveille,  and  with  absence  without  leave  if  the  failure  to  report 
occurred  during  the  period  for  which  he  is  charged  with  absence  without  leave. 
The  larceny  of  several  articles  should  not  be  alleged  in  several  specifications, 
one  for  each  article,  when  the  larceny  of  all  of  them  can  properly  be  alleged  in 
one  specification  (200a  (8)).  If  a  person  willfully  disobeys  an  order  to  do  a 
certain  thing,  and  persists  in  his  disobedience  when  the  same  order  is  given  by 
the  same  or  other  superior,  a  multiplication  of  charges  of  disobedience  should 
be  avoided  (1696).  There  are  times,  however,  when  sufficient  doubt  as  to  the 
facts  or  the  law  exists  to  warrant  making  one  transaction  the  basis  for  charging 
two  or  more  offenses.  See  746  (4)  and  76a(5) . 

c.  Joining  minor  and  serious  offenses.  Ordinarily,  charges  for  minor 
derelictions  should  not  be  joined  with  charges  for  serious  offenses.  For  example, 
a  charge  of  failure  to  report  for  a  routine  roll  call  should  not  be  joined  with 
a  charge,  of  burglary.  If,  however,  the  minor  offense  serves  to  explain  the  cir¬ 
cumstances  of  the  greater  offense,  it  is  permissible  to  charge  both.  But  see  30<7 
and  336  regarding  joinder  of  charges  at  a  single  trial. 

d.  Joint  offenses.  A  joint  offense  is  one  committed  by  two  or  more  persons 
acting  together  in  pursuance  of  a  common  intent.  See  156  for  a  discussion  of 
principals  and  157  for  a  discussion  of  accessories  after  the  fact.  Principals  may 
be  charged  jointly  with  the  commission  of  the  same  offense,  but  an  accessory 
after  the  fact  cannot  be  charged  jointly  with  the  principal  he  is  alleged  to  have 
received,  comforted,  or  assisted.  Offender's  are  properly  joined  only  if  there  is 
&  common  unlawful  design  or  purpose;  the  mere  fact  that  several  persons  hap¬ 
pen  to  have  committed  the  same  types  of  offenses  at  the  same  time,  although 
material  as  tending  to  show  concert  of  purpose,  does  not  necessarily  establish 
it.  The  fact  that  several  persons  happen  to  have  absented  themselves  without 
leave  at  about  the  same  time  will  not,  in  the  absence  of  evidence  indicating  a 
conspiracy,  justify  joining  them  in  one  specification,  for  they  may  merely  have 
been  availing  themselves  of  the  same  opportunity  of  leaving. 

In  joint  offenses,  the  participants  may  be  separately  or  jointly  charged. 
However,  if  the  participants  are  members  of  different  armed  forces,  they  should 
be  charged  separately.  See  13.  The  preparation  of  joint  charges  is  discussed  in 
detail  in  appendix  6(a)  (8).  The  advantage  of  a  joint  charge  is  that  all  the 
accused  will  be  tried  at  one  trial,  thereby  saving  time,  labor,  and  expense.  This 
must  be  weighed  against  the  possible  unfairness  to  the  accused  which  may  result 
if  their  defenses  are  inconsistent  or  antagonistic.  See  69 d  (Motion  to  sever). 
In  drafting  charges,  it  must  also  be  remembered  that  an  accused  cannot  be 
called  as  a  witness  except  upon  his  own  request  (148c).  If,  therefore,  the  testi- 
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mony  of  an  accomplice  is  necessary,  he  should  not  be  tried  jointly  with  those 
against  whom  he  is  expected  to  testify. 

27.  DRAFTING  OF  CHARGES.  The  technical  charge  should  be  appro¬ 
priate  to  all  specifications  under  it  and  ordinarily  will  be  written :  “Violation 

of  the  Uniform  Code  of  Military  Justice,  Article _ ,”  giving  the  number  of 

the  article.  Subparagraphs  of  the  article  under  which  the  specification  is  laid 
need  not  be  stated.  Thus,  in  alleging  murder  while  engaged  in  the  perpetration 
of  a  robbery,  “Article  118”  is  alleged  in  the  charge,  not  “Article  118(4).”  When 
an  offense  is  specifically  defined  in  a  particular  punitive  article,  it  ordinarily 
should  be  charged  under  that  article  rather  than  under  Article  134,  the  general 
article.  Neither  the  designation  of  a  wrong  article  nor  the  failure  to  designate 
any  article  is  ordinarily  material,  provided  the  specification  alleges  an  offense 
of  which  courts-martial  have  jurisdiction.  For  example,  if  an  offense  is  alleged 
for  which  a  mandatory  punishment  is  prescribed  by  a  particular  article,  such 
as  premeditated  murder  (Art.  118) ,  the  mandatory  punishment  prescribed  by 
the  correct  article  must  be  adjudged,  even  if  the  offense  has  been  laid  under 
another  art  icle.  See  74c.  For  other  instructions,  see  appendix  6 a. 

28.  DRAFTING  OF  SPECIFICATIONS,  a.  Contents  of  specification. 

The  specification  should  include  the  following : 

(1)  The  name  of  the  accused  and  a  showing,  either  by  a  description  by 
rank  and  organization  or  otherwise,  that  he  is  within  court-martial  juris¬ 
diction  as  to  persons.  For  rules  as  to  the  manner  of  describing  the  accused, 
see  the  instructions  in  appendix  6 a.  The  service  number  of  the  accused 
should  not  appear  in  the  specification. 

(2)  A  statement  of  where  and  when  the  offense  was  committed.  Exam¬ 
ples  of  the  correct  form  for  alleging  place  and  time  appear  in  appendix  6a. 

(3)  A  statement  in  simple  and  concise  language  of  the  facts  constituting 
the  offense.  As  a  general  rule,  the  facts  so  stated  will  include  all  the  ele¬ 
ments  of  the  offense  sought  to  be  charged.  However,  see  appendix  6c  for 
examples  of  permissible  abbreviated  pleadings.  See  87a (2)  as  to  the  legal 
sufficiency  of  specifications.  Any  intent  or  state  of  mind,  such  as  guilty 
knowledge,  expressly  made  an  essential  element  of  an  offense  should  be 
alleged;  thus,  the  offense  of  delivering  less  than  is  called  for  by  receipt  in 
violation  of  Article  132  should  be  alleged  as  “knowingly”  done.  If  the 
alleged  act  of  the  accused  is  not  specifically  proscribed  by  one  of  the  puni¬ 
tive  articles  of  the  code,  but  is  made  an  offense  under  the  code  by  appli¬ 
cable  statute  (including  Arts.  133  and  134),  regulations,  or  custom  having 
the  effect  of  law  (213&),  words  importing  criminality  such  as  “wrong¬ 
fully,”  “unlawfully,”  “without  authority,”  or  “dishonorably,”  depending 
upon  the  nature  of  the  particular  offense  involved,  should  be  used  to  de¬ 
scribe  the  accused’s  acts.  In  this  connection,  see  28c.  However,  if  the  alleged 
act  of  the  accused  would  not  under  any  circumstances  be  an  offense,  the 
mere  addition  to  the  specification  of  words  importing  criminality  will 
not  in  itself  convert  the  act  into  an  offense.  To  a  reasonable  extent,  mat¬ 
ters  of  aggravation  may  be  recited.  If  applicable,  the  wording  of  the  appro¬ 
priate  punitive  article  or  other  statute  should  be  used  in  preference  to  a 
supposedly  equivalent  expression.  For  example,  in  charging  a  person  with 
being  found  drunk  on  duty,  the  specification  should  not  allege  that  he 
was  found  intoxicated  on  duty. 
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b.  Each  specification  to  allege  but  one  offense.  One  specification  should 
not  allege  more  than  one  offense  either  conjunctively  or  in  the  alternative. 
Thus,  a  specification  should  not  allege  that  the  accused  “lost  and  destroyed” 
or  that  he  “lost  or  destroyed”  certain  property.  However,  if  two  acts  or  a 
series  of  acts  constitute  one  offense  or  if  an  offense  is  committed  by  more  than 
one  means,  they  may  be  alleged  conjunctively. 

c.  Alleging  written  instruments;  orders;  directives.  When  a  written 
instrument,  for  example,  a  false  pass,  a  forged  document,  or  a  threatening  let¬ 
ter,  or  a  part  thereof,  forms  the  gist  of  an  offense,  the  specification  should  set 
forth  the  writing,  preferably  verbatim,  and  the  act  or  acts  which  constitute 
the  offense.  When  the  offense  alleged  constitutes  a  violation  of  an  official  direc¬ 
tive,  the  specification  should  contain  sufficient  information  to  indicate  what 
specific  directive,  or  part  thereof,  the  accused  is  alleged  to  have  violated,  and 
the  act  or  acts  which  constitute  the  alleged  violation.  In  this  connection,  see 
147a  and  171.  However,  omission,  or  an  error  in  the  citation,  of  the  directive 
does  not  constitute  fatal  error  if  the  omission  or  error  does  not  mislead  the  ac¬ 
cused  to  his  prejudice.  Oral  statements  should  be  set  out  as  nearly  as  possible  in 
exact  words,  but  should  always  be  qualified  by  the  words  “or  words  to  that 
effect,”  or  some  similar  expression. 

d.  Specimen  forms.  Specimen  charges  and  forms  for  specifications  cover¬ 
ing  the  more  usual  offenses  are  in  appendix  6.  These  prescribed  forms  should 
always  be  used  when  they  are  applicable  or  when  they  can  be  adapted  to  the 
offense  which  is  to  be  alleged. 
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SUBMISSION  OF  AND  ACTION  UPON  CHARGES 


INITIATING  AND  PREFERRING  CHARGES— BASIC  CONSIDERATIONS— ACTION 
BY  PERSON  HAVING  KNOWLEDGE  OF  A  SUSPECTED  OFFENSE— ACTION  BY 
COMMANDER  EXERCISING  IMMEDIATE  JURISDICTION  UNDER  ARTICLE  15- 
ACTION  BY  OFFICER  EXERCISING  SUMMARY  COURT-MARTIAL  JURISDIC¬ 
TION-INVESTIGATION  OF  CHARGES— ACTION  BY  OFFICER  EXERCISING 
GENERAL  COURT-MARTIAL  JURISDICTION 

29.  INITIATING  AND  PREFERRING  CHARGES,  a.  Who  may 
initiate.  Charges  are  initiated  by  someone  bringing  to  the  attention  of  the 
military  authorities  information  concerning  an  offense  suspected  to  have  been 
commited  by  a  person  subject  to  the  code.  This  information  may,  of  course,  be 
received  from  anyone,  whether  subject  to  the  code  or  not. 

b.  Who  may  prefer.  Any  person  subject  to  the  code  may  prefer  charges, 
even  if  he  is  under  charges,  in  arrest,  or  in  confinement.  In  many  cases,  if  the 
commander  who  exercises  immediate  jurisdiction  over  the  accused  under  Article 
15  is  not  empowered  to  convene  courts- martial,  he  actually  prefers  the  charges. 
However,  when  such  a  commander  is  also  empowered  to  convene  courts-martial 
and  has  only  an  official  interest  in  the  disposition  of  the  case,  it  is  customary 
for  him  to  direct  a  commissioned  officer  of  his  command  to  make  a  preliminary 
inquiry  into  the  suspected  offense  and  to  prefer  appropriate  charges  if  the 
facts  shown  by  the  inquiry  warrant  the  preferring  of  charges.  See  5a(3)  and 
(4),  33 a,  and  Article  1(9). 

c.  Ordering  preferment.  A  person  subject  to  the  code  cannot  be  ordered 
to  prefer  charges  to  which  he  is  unable  truthfully  to  make  the  required  oath  on 
his  own  responsibility. 

d.  Preparation  of  charge  sheet.  Charges  will  be  prepared  as  prescribed 
by  regulations  of  the  Secretary  of  a  Department. 

e.  Signing  and  swearing  to  charges.  Charges  and  specifications  shall  be 
signed  under  oath  before  a  commissioned  officer  of  the  armed  forces  authorized 
to  administer  oaths.  For  example,  they  may  not  be  sworn  to  before  a  warrant 
officer  who  is  not  commissioned,  even  if  such  a  warrant  officer  is  an  adjutant 
and  therefore  would  have  general  authority  to  administer  oaths  for  other  pur¬ 
poses.  See  113  and  Articles  30  and  136.  The  form  of  oath  is  prescribed  in  114i 
and  is  set  forth  on  the  charge  sheet.  In  no  case  may  an  accused  be  tried  on 
unsworn  charges  over  his  objection. 

30.  BASIC  CONSIDERATIONS.  The  following  basic  considerations 
apply  to  any  action  upon  a  charge  or  with  respect  to  a  suspected  offense: 

a.  No  person  subject  to  the  code  may  interrogate,  or  request  any  statement 
from,  an  accused  or  a  person  suspected  of  an  offense  without  first  informing 
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him  of  the  nature  of  the  accusation  and  advising  him  that  he  does  not  have  to 
make  any  statement  regarding  the  offense  of  which  he  is  accused  or  suspected 
and  that  any  statement  made  by  him  may  be  used  as  evidence  against  him  in  a 
trial  by  court-martial.  See  Article  31(b). 

b.  In  an  interrogation  at  which  an  accused  or  suspect  is  in  custody,  he  will 
also  be  advised  that  he  has  a  right  to  consult  with  counsel,  provided  as  indicated 
in  34c,  and  to  have  counsel  present  at  the  interrogation.  After  having  been 
advised  of  these  rights,  the  accused  or  suspect  ordinarily  should  not  be  inter¬ 
rogated  in  the  absence  of  counsel  unless  he  expressly  and  voluntarily  states  (1) 
that  he  does  not  desire  counsel  and  (2)  that  he  is  willing  to  make  a  statement. 
See  140a (2). 

c.  No  charge  may  be  referred  to  a  general  court-martial  for  trial  until  the 
formal  investigation  required  by  Article  32  has  been  made  (34). 

d.  No  charge  may  be  referred  to  a  general  court-martial  for  trial  until  it 
has  been  referred  for  consideration  and  advice  to  the  staff  judge  advocate  or 
legal  officer  of  the  convening  authority  (35b/  Art.  34(a) ). 

e.  No  charge  may  be  referred  for  trial  if  the  convening  authority  is  satisfied 
that  the  accused  is  insane  or  was  insane  at  the  time  of  the  offense  charged  (121). 

f.  When  it  appears  to  any  accuser,  or  to  any  investigating  officer  or  com¬ 
mander  to  whom  sworn  charges  are  forwarded  in  a  particular  case,  that  a 
witness  then  available  may  not  be  so  available  at  a  subsequent  stage  of  the 
proceedings  or  that,  because  of  distance  or  other  reasons,  the  disposition  of  the 
case  may  be  delayed  pending  the  taking  of  depositions,  he  will  promptly  make 
the  matter  known  to  the  officer  competent  to  convene  a  court-martial  for  the 
trial  of  the  offense  charged  so  that  depositions  may  be  taken  in  accordance  with 
the  provisions  of  Article  49.  See  5  and  117. 

g.  Subject  to  jurisdictional  limitations  and  at  the  discretion  of  the  con¬ 
vening  authority,  charges  against  an  accused,  if  tried  at  all,  ordinarily  should 
be  tried  at  a  single  trial  by  the  lowest  court  that  has  power  to  adjudge  an  ap¬ 
propriate  and  adequate  punishment.  See  26c  and  33 h. 

h.  Immediately  upon  receipt  of  charges  or  of  information  as  to  a  suspected 
offense,  the  proper  authority  shall  determine  the  type  of  restraint,  if  any,  that 
is  to  be  imposed  on  the  accused  pending  trial  or  other  disposition  of  the  case. 
See  186, 20, 22,  and  Article  10. 

i.  Upon  receipt  of  charges  or  of  information  as  to  a  suspected  offense,  the 
proper  authority — ordinarily  the  immediate  commanding  officer  of  the  ac¬ 
cused — shall  take  prompt  action  to  determine  what  disposition  should  be  made 
thereof  in  the  interests  of  justice  and  discipline.  See  Articles  30  and  98.  When 
a  person  is  held  for  trial  by  a  general  court-martial,  the  commanding  officer 
shall,  within  eight  days  after  the  accused  is  ordered  into  arrest  or  confinement, 
if  practicable,  forward  the  charges,  together  with  the  investigation  and  allied 
papers,  to  the  officer  exercising  general  court-martial  jurisdiction;  otherwise 
he  shall  report  in  writing  to  that  officer  the  reasons  for  delay  (Art.  33). 

31.  ACTION  BY  PERSON  HAVING  KNOWLEDGE  OF  A  SUS¬ 
PECTED  OFFENSE.  Wlien  any  person  has  knowledge  of  an  offense  com¬ 
mitted  by  a  person  subject  to  the  code,  it  is  customary  to  report  the  facts  to  the 
commander  exercising  immediate  jurisdiction  over  the  accused  under  Article 
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15  to  permit  that  commander  to  take  the  action  outlined  in  32.  If  charges  are 
preferred  by  someone  other  than  the  commander  who  exercises  immediate  juris¬ 
diction  under  Article  15,  they  should  be  forwarded  to  that  commander  to  per¬ 
mit  him  to  take  the  action  outlined  in  32. 

32.  ACTION  BY  COMMANDER  EXERCISING  IMMEDIATE  JU¬ 
RISDICTION  UNDER  ARTICLE  15.  The  provisions  of  this  paragraph  (32) 
apply  only  when  the  commander  exercising  immediate  jurisdiction  is  not  also 
empowered  to  convene  courts-martial.  If  this  commander  is  so  empowered,  see 
33.  Upon  receipt  of  charges  or  information  indicating  that  a  member  of  his 
command  has  committed  an  offense  punishable  by  the  code,  action  will  be  taken 
by  the  commissioned  officer  or  warrant  officer  immediately  authorized  to  exer¬ 
cise  powers  over  the  accused  under  Article  15,  who  is  referred  to  hereafter  in 
this  chapter  as  the  “immediate  commander.”  Ordinarily  he  will  dispose  of  the 
case  in  the  following  manner : 

a.  General .  All  actions  taken  under  this  paragraph  are  subject  to  the  basic 
considerations  stated  in  30. 


b.  Preliminary  inquiry.  lie  will  make,  or  cause  to  be  made,  a  preliminary 
inquiry  into  the  charges  or  the  suspected  offenses  sufficient  to  enable  him  to  make 
an  intelligent  disposition  of  them.  This  inquiry  is  usually  informal.  It  may  be 
conducted  by  the  commander  or  by  a  member  of  his  command.  It  may  consist 
only  of  an  examination  of  the  charges  and  the  summary  of  expected  evidence 
which  accompanies  them.  In  other  cases  it  may  involve  a  more  extensive  investi¬ 
gation  and  the  collection  of  evidence.  With  respect  to  searches,  see  152.  See  32/ 
for  the  information  which  must  accompany  charges  if  they  are  forwarded  with 
a  recommendation  for  trial.  It  is  not  the  function  of  the  person  making  the 
inquiry  merely  to  prepare  a  case  against  the  accused.  He  should  collect  and 
examine  all  evidence  that  is  essential  to  a  determination  of  the  guilt  or  innocence 
of  the  accused,  as  well  as  evidence  in  mitigation  or  extenuation. 

c.  Preferriny  charges.  When  charges  have  not  already  been  preferred 
and  the  preliminary  inquiry  shows  that  offenses  punishable  by  the  code  have 
been  committed  by  a  member  of  his  command,  he  may  prefer  appropriate 
charges  for  those  offenses  which  he  believes  cannot  properly  be  disposed  of 
under  Article  15.  Charges  may  be  preferred  against  an  accused  who  is  absent 
without  authority,  to  stop  the  running  of  the  statute  of  limitations.  If  charges 
have  already  been  preferred  but  they  are  not  formally  correct  or  do  not  conform 
to  the  expected  evidence,  formal  corrections,  and  those  changes  in  the  charges 
and  specifications  which  are  needed  to  make  them  conform  to  the  evidence, 
may  be  made  (33<f;  Art.  34(b)).  When  the  preliminary  inquiry  shows  that 
additional  or  different  offenses  have  been  committed  (24&),  the  immediate 
commander  may  prefer  appropriate  new  charges  for  those  offenses  which  he 
believes  cannot  properly  be  disposed  of  under  Article  15.  In  such  a  case,  he 
should  consolidate  all  charges  against  the  accused  into  one  set  of  charges. 

d.  Dismissal  of  charges.  He  may  decide,  as  a  result  of  the  preliminary 
inquiry,  that  all  or  some  of  the  charges  do  not  warrant  further  action  because 
they  are  trivial,  do  not  state  offenses,  or  are  unsupported  by  available  evidence, 
or  because  there  are  other  sound  reasons  for  not  punishing  the  accused  with 
respect  to  the  acts  alleged.  Likewise,  as  to  suspected  offenses  for  which  charges 
have  not  been  preferred,  he  may  determine  that  charges  should  not  be  preferred. 
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If  so,  he  need  not  prefer  charges.  Unless  competent  superior  authority  has 
directed  otherwise,  he  may  dismiss  all  or  part  of  any  charges  that  have  been 
preferred.  With  respect  to  offenses  for  which  charges  have  been  preferred, 
specifications  and  charges  thus  disposed  of  will  be  lined  out  and  initialed.  If  all 
offenses  charged  are  dismissed,  he  may  notify  the  accuser  of  the  action  taken 
and  the  reasons  therefor. 

e.  Nonjudicial  punishment.  Unless  competent  superior  authority  has 
directed  otherwise,  he  may  impose  punishment  under  Article  15  for  any  minor 
offense,  whether  or  not  it  is  charged.  See  128  and  131.  With  respect  to  offenses 
for  which  charges  have  been  preferred,  specifications  and  charges  disposed  of 
under  Article  15  will  be  lined  out  and  initialed  and  any  remaining  charges 
and  specifications  renumbered.  If  he  believes  punishment  under  Article  15  is 
proper  in  the  case  of  a  commissioned  officer  or  warrant  officer,  he  ordinarily 
should  forward  the  charges  and  allied  papers  or  the  report  of  preliminary 
inquiry  to  the  officer  exercising  immediate  summary  court-martial  jurisdiction 
with  an  appropriate  recommendation.  When  reduction  in  pay  grade  is  con¬ 
sidered  a  proper  punishment  and  he  is  not  authorized  to  impose  that  punish¬ 
ment,  he  should  forward  the  charges  or  report  to  a  commander  who  has  that 
authority  under  Article  15.  In  this  connection,  see  129  and  131&(2). 

/.  Forwarding  charges.  If  trial  by  court-martial  is  believed  to  be  appro¬ 
priate  for  any  remaining  offenses,  the  charges  will  be  forwarded,  ordinarily 
through  the  chain  of  command,  to  the  officer  exercising  summary  court-martial 
jurisdiction  over  the  command  of  which  the  accused  is  a  member.  In  forwarding 
the  charges,  the  following  rules  will  be  observed : 

(1)  Informing  accused  of  charges.  Before  forwarding  the  charges,  the 
immediate  commander  will  inform  the  accused  of  the  charges  against  him 
(Arts.  10,  30(b))  and  complete  and  sign  the  certificate  to  that  effec  t  on  the 
charge  sheet.  When,  because  of  the  unavailability  of  the  accused,  it  is  imprac¬ 
ticable  to  comply  with  this  requirement,  a  report  of  the  circumstances  will  be 
included  in  the  letter  forwarding  the  charges. 

(2)  Notice  of  refusal  to  accept  pwnishment  under  Article  15.  The  imme¬ 
diate  commander  will  note  in  the  space  provided  on  page  4  of  the  charge  sheet 
whether  the  accused  has  been  permitted  and  has  elected  to  refuse  punishment 
under  Article  15  as  to  any  offense  chai'ged.  See  16a,  132,  and  Article  20. 

(3)  Minor  offenses.  When  charges  are  submitted  with  a  view  to  trial  by 
summary  court-martial  or  action  under  Article  15,  they  need  not  be  forwarded 
by  a  formal  letter  of  transmittal,  but  should  be  accompanied  by  evidence  of 
admissible  previous  convictions  and  sufficient  information  about  the  circum¬ 
stances,  including  an  informal  summary  of  the  expected  evidence,  to  enable 
the  commander  receiving  them  to  make  an  intelligent  disposition  of  the  case 
without  an  additional  investigation. 

(4)  Serious  offenses.  When  charges  are  submitted  with  a  view  to  trial 
by  special  or  general  court-martial,  they  will  be  forwarded  by  a  letter  of  trans¬ 
mittal  signed  personally  by  the  forwarding  officer.  The  letter  will  include,  or 
carry  as  inclosures,  the  following : 

(a)  A  summary  of  the  evidence  expected  from  each  witness  or  other 
source.  The  signature  of  each  witness  to  the  summary  of  his  testimony  will  be 
obtained  unless  the  procurement  of  the  signature  will  unduly  delay  the  for¬ 
warding  of  the  charges. 
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(6)  All  reasonably  available  documentary  evidence  and  exhibits.  If, 
because  of  the  bulk  of  this  evidence  or  for  other  good  reason,  it  is  inadvisable 
to  forward  it  with  the  letter  of  transmittal,  it  should  be  properly  marked, 
preserved,  and  referred  to  in  the  charges  or  the  letter  of  transmittal,  with  a 
statement  as  to  where  it  may  be  found. 

(c)  Evidence  of  admissible  previous  convictions  by  courts-martial 
(756  (2) )  which,  in  the  case  of  enlisted  persons,  is  usually  in  the  form  of  an  at¬ 
tested  copy  of  the  pertinent  entries  in  the  accused’s  personnel  records.  See 
1436  (2)  and  1446  (Official  records) . 

(d)  Explanation  of  any  unusual  features  of  the  case,  including  such 
matters  as  the  character  of  the  accused’s  military  service  before  the  offense 
charged  and  his  record  before  entry  into  the  military  service,  if  known. 

(e)  Specific  recommendation  as  to  the  disposition  of  the  charges. 

33.  ACTION  BY  OFFICER  EXERCISING  SUMMARY  COURT- 
MARTIAL  JURISDICTION.  Upon  the  receipt  of  charges  or  information 
indicating  that  a  member  of  his  command  has  committed  an  offense  punishable 
by  the  code,  the  officer  exercising  summary  court-martial  jurisdiction  over  the 
accused  will — subject  to  the  basic  considerations  stated  in  30 — ordinarily  dis¬ 
pose  of  the  case  in  the  following  manner : 

a.  Preliminary  inquiry.  When  charges  have  not  already  been  preferred, 
and  the  officer  exercising  summary  court-martial  jurisdiction  is  also  the  com¬ 
mander  exercising  immediate  jurisdiction  over  the  accused  under  Article  15, 
he  may  take  the  action  outlined  in  326  and  c.  However,  if  the  officer  exercising 
summary  court-martial  jurisdiction  becomes  an  accuser  in  fact,  he  renders 
himself  ineligible  to  exercise  whatever  powers  he  may  have  had  to  convene  a 
special  or  general  court-martial  for  the  trial  of  the  case.  See  Articles  22(6)  and 
23(6).  Accordingly,  when  he  has  only  an  official  interest  in  the  case  (5<z(4)), 
he  ordinarily  will  transmit  the  available  information  about  the  case  to  an  of¬ 
ficer  of  his  command  “for  preliminary  inquiry  and  report,  including,  if  appro¬ 
priate  in  the  interest  of  justice  and  discipline,  the  preferring  of  any  charges 
which  appear  to  you  to  be  sustained  by  the  expected  evidence.” 

Unless  otherwise  directed,  the  officer  to  whom  such  a  case  is  transmitted 
will  make  a  preliminary  inquiry  similar  to  that  described  in  326.  If  the  officer 
making  the  inquiry  forwards  his  report  without  preferring  charges,  the  officer 
exercising  summary  court-martial  jurisdiction  will  take  the  action  outlined  in 
32,  as  appropriate.  If  the  officer  making  the  inquiry  prefers  charges,  the  officer 
exercising  summary  court-martial  jurisdiction  will  dispose  of  them  in  accord¬ 
ance  with  the  rules  prescribed  in  the  remaining  subparagraphs  of  this 
paragraph  (33). 

b.  Date  of  receipt.  Immediately  upon  the  receipt  of  sworn  charges,  the 
officer  exercising  summary  court-martial  jurisdiction  over  the  command  will 
cause  the  hour  and  date  of  receipt  to  be  entered  in  the  space  provided  on  page 
3  of  the  charge  sheet.  This  date  is  important  as  it  fixes  the  end  of  the  period  of 
time  which  is  to  be  considered  in  determining  whether  the  prosecution  of  the 
accused  is  barred  by  the  statute  of  limitations.  See  Article  43(b)  and  (c). 

c.  Informing  accused  of  charges.  If,  when  charges  are  received  by  the 
officer  exercising  summary  court-martial  jurisdiction,  it  appears  that  the 
accused  has  not  been  advised  of  the  charges  against  him,  the  action  prescribed 
in  32/(1)  will  be  taken  promptly. 
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d.  Alterations.  The  officer  exercising  summary  court-martial  jurisdiction 
will  make  a  preliminary  examination  of  the  charges  and  the  allied  papers  to 
determine  whether  the  specifications  are  laid  under  the  proper  punitive  articles, 
are  formally  correct,  and  are  supported  by  the  expected  evidence.  Charges 
forwarded  or  referred  for  trial  and  the  accompanying  papers  should  be  free 
from  defect  of  form  and  substance,  but  delays  incident  to  the  return  of  papers 
to  the  accuser  for  correction  of  defects  which  are  not  substantial  will  be  avoided. 
Obvious  errors  may  be  corrected  and  the  charges  may  be  redrafted  over  the 
accuser’s  signature,  provided  the  redraft  does  not  include  any  person,  offense, 
or  matter  not  fairly  included  in  the  charges  as  preferred.  Corrections  and 
redrafts  should  be  initialed  by  the  officer  making  them.  If  a  change  involves  the 
inclusion  of  any  person,  offense,  or  matter  not  fairly  included  in  the  charges 
as  preferred,  new  charges,  consolidating  all  offenses  which  are  to  be  charged, 
should  be  signed  and  sworn  to  by  an  accuser.  See  Article  34(b) . 

e.  Investigations.  When  the  offenses  are  so  serious  that  it  may  be  appro¬ 
priate  to  forward  them  with  a  recommendation  for  trial  by  general  court- 
martial,  he  will  appoint  a  commissioned  officer  to  investigate  the  charges  in 
accordance  with  34  and  Article  32,  subject  to  the  following  exceptions : 

(1)  Effect  of  investigation  of  subject  matter  before  charges  preferred. 
If  an  investigation  of  the  subject  matter  of  an  offense  was  conducted  before  the 
accused  was  charged  with  the  offense,  for  example,  by  a  court  of  inquiry,  and  if 
the  accused  was  present  at  the  investigation  and  was  afforded  the  rights  set  forth 
in  Article  32(b),  no  further  investigation  of  that  charge  is  necessary  unless  it 
is  demanded  by  the  accused  after  he  is  informed  of  the  charge.  A  demand  for 
further  investigation  in  such  a  case  entitles  the  accused  to  recall  witnesses  for 
further  cross-examination  and  to  offer  any  new  evidence  in  his  own  behalf.  See 
Article  32(c). 

(2)  Effect  of  changing  charges  after  investigation  is  made.  If  the  charges 
were  investigated  pursuant  to  34  and  Article  32(b)  before  reaching  the  officer 
exercising  summary  court-martial  jurisdiction,  he  need  not  direct  another  in¬ 
vestigation  unless  there  is  reason  to  believe  that  a  further  investigation  would 
aid  in  the  administration  of  military  justice.  In  any  event,  supplementary  in¬ 
vestigations  by  the  same  or  a  different  investigating  officer  may  be  directed. 
If,  at  any  time  after  an  investigation  under  Article  32(b)  has  been  conducted, 
the  charges  are  changed  to  allege  a  more  serious  or  essentially  different  offense, 
a  new  investigation  should  be  directed  to  give  the  accused  an  opportunity  to 
exercise  the  privileges  afforded  him  by  34  and  Article  32(b)  with  respect  to 
the  new  or  different  matters  alleged.  In  this  connection,  see  33c?. 

f.  Dismissal  of  charges.  He  has  the  same  authority  as  the  commander 
exercising  immediate  jurisdiction  over  the  accused  under  Article  15  with 
respect  to  dismissal  of  all  or  part  of  the  charges.  In  this  connection,  see  32c?. 

If  the  officer  exercising  summary  court-martial  jurisdiction  finds  that  trial 
of  a  particular  case  would  be  warranted  except  for  the  fact  that  it  would 
probably  be  detrimental  to  the  prosecution  of  a  war  or  inimical  to  the  national 
security,  he  will,  without  dismissing  any  charges  that  may  have  been  preferred, 
forward  the  case  to  the  officer  exercising  general  court-martial  jurisdiction 
over  the  command.  Any  officer  exercising  general  court-martial  jurisdiction 
who  receives  the  charges  in  such  a  case  is  authorized  to  determine  whether  trial 
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of  the  accused  is  warranted  under  the  circumstances  and,  if  so,  whether  the 
security  considerations  involved  are  paramount  to  trial.  As  appropriate  under 
the  circumstances,  such  a  commander  may  dismiss  the  charges,  authorize  their 
trial,  or  forward  them  to  the  Secretary  concerned.  In  this  connection,  see 
Article  43(e). 

g.  Non  judicial  punishment.  He  has  the  same  authority  as  the  commander 
exercising  immediate  jurisdiction  over  the  accused  under  Article  15  with  re¬ 
spect  to  the  imposition  of  nonjudicial  punishment.  See  32e,  129,  and  131.  He 
may  impose  this  punishment  himself  or  he  may  return  the  case  to  the  imme¬ 
diate  commander  of  the  accused  for  appropriate  action.  In  the  case  of  war¬ 
rant  officers  and  commissioned  officers,  he  may,  unless  his  disciplinary  authority 
has  been  limited  or  withheld  (128),  impose  nonjudicial  punishment.  If  his 
authority  has  been  limited  or  withheld,  or  if  he  believes  a  greater  punishment 
is  appropriate  in  the  interest  of  justice  and  discipline,  he  should  forward  the 
charges  and  allied  papers  or,  if  charges  have  not  been  preferred,  the  report  of 
preliminary  inquiry  to  the  officer  exercising  general  court-martial  jurisdiction 
or  the  general  or  flag  officer  in  command.  See  131&(1)  (&)  and  Article  15(b) 
U)(B). 

h.  Disposition  of  the  charges  by  trial.  If  he  determines  that  some  punish¬ 
ment  should  be  adjudged  against  the  accused  but  that  punishment  under 
Article  15  is  not  appropriate  or  has  in  a  proper  case  been  refused  by  the  accused, 
he  must  decide  to  which  kind  of  court-martial  the  case  should  be  refer¬ 
red.  Subject  to  jurisdictional  limitations  and  at  the  discretion  of  the  conven¬ 
ing  authority,  charges  against  an  accused,  if  tried  at  all,  ordinarily  should  be 
tried  at  a  single  trial  by  the  lowest  court  that  has  the  power  to  adjudge  an 
appropriate  and  adequate  punishment.  See  26c,  if  both  major  and  minor  of¬ 
fenses  are  involved.  The  fact  that,  upon  conviction  of  a  particular  offense, 
the  Table  of  Maximum  Punishments  (127c).  may  authorize  a  punishment  in 
excess  of  that  which  can  be  adjudged  by  a  summary  or  special  court-martial 
does  not  in  itself  preclude  reference  of  such  an  offense  to  a  summary  or  special 
court-martial  for  trial.  In  this  connection,  see  15a  and  16a  as  to  the  authority 
to  cause  a  capital  case  to  be  tried  by  an  inferior  court-martial.  He  should  take 
into  consideration  the  character  and  prior  service  of  the  accused  in  deciding 
upon  his  action  or  recommendation.  If  he  determines  that  the  offense  is  so 
serious  that  the  accused,  if  convicted,  should  be  separated  from  the  service  by 
a  punitive  discharge,  he  must  decide  to  which  court  the  case  should  be  referred 
in  order  that  the  appropriate  kind  of  discharge — dishonorable  or  bad-con¬ 
duct — may  be  adjudged.  In  this  connection,  see  76a  (3)  and  (4).  Ordinarily,  a 
specification  as  to  which  the  statute  of  limitations  (Art.  43)  apparently  may  be 
successfully  pleaded  should  not  be  referred  for  trial.  See  68c. 

i.  Forwarding  charges.  When  trial  by  a  special  or  general  court-martial 
is  deemed  appropriate  and  he  is  not  empowered  to  convene  such  a  court  for  the 
trial  of  the  case  (5a,  b) ,  he  will  forward  the  charges  and  necessary  allied  papers, 
in  accordance  with  regulations  of  the  Secretary  concerned,  to  an  officer  exercising 
the  appropriate  kind  of  court-martial  jurisdiction.  If,  however,  the  forward¬ 
ing  officer  is  an  accuser  (5a(4)),  the  court  must  be  convened  by  a  compe¬ 
tent  authority  superior  in  rank  or  command.  The  charges  will  be  forwarded  by 
indorsement  or  letter  of  transmittal,  signed  by  the  forwarding  officer,  and  will 
contain  his  recommendation  as  to  their  disposition.  If  the  charges  are  forwarded 
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with  a  recommendation  for  trial  by  general  court-martial,  the  forwarding  of¬ 
ficer  should  observe  the  following  rules : 

(1)  He  will  inclose  a  copy  of  the  report  of  investigation  made  under  34 
and  Article  32  or  will  explain  why  such  an  investigation  was  not  made 
before  forwarding  the  charges. 

(2)  If  an  investigation  under  34  and  Article  32  was  made,  he  will  cause 
a  copy  of  the  substance  of  the  testimony  taken  on  both  sides  during  the 
investigation  to  be  furnished  to  the  accused  and  will  report  that  fact  in 
his  indorsement  or  letter  of  transmittal. 

(3)  lie  will  note  in  the  indorsement  or  letter  of  transmittal  whether 
any  material  witnesses  may  not  be  available  at  the  time  of  the  trial  and 
the  action  that  has  been  initiated  to  have  these  witnesses  or  their  depositions 
available  at  the  trial.  See  chapter  XXIII  and  Article  49. 

j.  Reference  for  fried.  (1)  Manner  of  reference.  Charges  are  ordinarily 
referred  to  a  court-martial  for  trial  by  means  of  the  indorsement  on  the  charge 
sheet.  Although  the  indorsement  is  usually  completed  on  all  copies  of  the  charge 
sheet,  only  the  original  need  be  signed.  The  indorsement  may  include  any 
proper  instructions;  for  instance,  a  direction  that  the  charges  be  tried  with 
certain  other  charges  against  the  accused  (246) ,  or  in  a  common  trial  with  other 
persons  (33Z),  or  that  a  capital  case  be  treated  as  not  capital  (15a(3)) ;  or,  in 
a  special  court-martial,  that  the  authorized  maximum  punishment  does  not  in¬ 
clude  a  bad-conduct  discharge  (156).  If,  for  any  proper  reason,  it  is  desired  to 
refer  charges  to  a  court  different  than  that  to  which  they  were  originally  re¬ 
ferred,  the  new  reference  is  customarily  accomplished  by  means  of  a  new  in¬ 
dorsement  affixed  to  the  charge  sheet.  In  such  a  case  the  original  indorsement 
is  lined  out  and  initialed. 

(2)  Special  court-martial.  The  officer  exercising  summary  court-martial 
jurisdiction  (5c;  Art.  24)  is  often  also  empowered  to  convene  special  courts 
martial  (56 ;  Art.  23) .  If  he  is  so  empowered  and  determines  that  trial  by  special 
court-martial  is  appropriate,  he  should  complete  the  indorsement  in  the  pre¬ 
scribed  manner  and  transmit  the  charges  and  allied  papers  to  the  trial  counsel 
of  the  court. 

(3)  Summary  court-martial.  If  he  determines  that  trial  by  summary 
court-martial  is  appropriate,  he  should  complete  the  indorsement  in  the  pre¬ 
scribed  manner  and  transmit  the  charges  to  the  summary  court-martial.  If 
the  only  officer  present  with  a  command  decides  to  try  the  charges  as  summary 
court-martial,  no  indorsement  is  required. 

k.  Reporters  in  trials  by  special  courts-martial.  When  the  convening 
authority  is  authorized  to  direct  that  a  reporter  not  be  detailed  or  employed  for 
trials  by  special  courts-martial,  he  may,  in  an  appropriate  case,  include  in  the 
indorsement  referring  the  charges  for  trial  the  direction,  “Reporter  not  au¬ 
thorized.”  In  this  connection,  see  7. 

l.  Common  trial.  If  two  or  more  persons  are  charged  with  the  commission 
of  an  offense  or  offenses  which,  although  not  jointly  committed  (2G<Z),  were 
committed  at  the  same  time  and  place  and  are  provable  by  the  same  evidence, 
the  convening  authority  may  in  his  discretion  direct  a  common  trial  for  these 
offenses  only.  Offenses  charged  against  different  accused  which  are  not  closely 
related  should  not  be  tried  in  a  common  trial,  notwithstanding  the  fact  that 
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some  other  offenses  with  which  each  accused  is  charged  may  be  closely  related. 
See  69g?  (Motion  to  sever) . 

m.  Suspected  insanity.  If  he  suspects  that  an  accused  lacks  mental 
capacity  or  that  he  was  not  mentally  responsible  at  the  time  of  the  offense 
charged,  he  should  initiate  an  inquiry'  into  the  mental  condition  of  the  accused 
as  provided  in  121. 

34.  INVESTIGATION  OF  CHARGES,  a.  Introductory  statement.  No 

charge  may  be  referred  to  a  general  court-martial  for  trial  until  a  thorough 
and  impartial  investigation  thereof  has  been  made  (Art.  32). 

The  officer  appointed  to  make  such  an  investigation  should  be  a  mature 
officer,  preferably  an  officer  of  the  grade  of  major  or  lieutenant  commander  or 
higher,  or  one  with  legal  training  and  experience.  Neither  the  accuser  nor  any 
officer  who  is  expected  to  become  the  military  judge  or  a  member  of  the  prosecu¬ 
tion  or  defense  upon  possible  trial  of  the  case  will  be  designated  as  investigating 
officer. 

In  conducting  the  investigation,  the  investigating  officer  will  comply  with 
Articles  31  and  32.  The  purpose  of  the  investigation  required  by  Article 
32  is  to  inquire  into  the  truth  of  the  matters  set  forth  in  the  charges,  the  form  of 
the  charges,  and  to  secure  information  upon  which  to  determine  what  disposi¬ 
tion  should  be  made  of  the  case.  It  is  not  the  function  of  the  investigating  of¬ 
ficer  to  perfect  a  case  against  the  accused,  but  to  ascertain  and  impartially 
weigh  all  available  facts  in  arriving  at  his  conclusions.  He  is  required  to  conduct 
a  thorough  and  impartial  investigation  and  is  not  limited  to  the  examination 
of  witnesses  and  documentary  evidence  listed  on  the  charge  sheet  or  mentioned 
in  the  papers  accompanying  the  charges.  He  should  extend  his  investigation 
as  far  as  may  be  necessary  to  make  it  thorough.  The  investigation  should  be 
dignified  and  military,  as  brief  as  is  consistent  with  thoroughness  and  fairness, 
and  limited  to  the  issues  raised  by  the  charges  and  to  the  proper  disposition  of 
the  case.  Any  failure  to  comply  substantially  with  the  requirements  of  Article 
32  which  results  in  prejudice  to  the  substantial  rights  of  the  accused  at  the 
trial — such  as  a  denial  of  a  reasonable  opportunity  to  secure  material  witnesses 
for  use  at  the  trial  or  of  an  opportunity  to  prepare  his  defense — may  require  a 
delay  in  disposition  of  the  case  or  disapproval  of  the  proceedings.  See  69c  and 
87c.  Similarly,  a  failure  to  comply  with  the  provisions  of  Article  31  may  result 
in  a  miscarriage  of  justice.  Recommendations  of  an  investigating  officer  are 
advisory  only. 

The  remainder  of  this  paragraph  (34)  is  intended  primarily  to  indicate 
a  proper  procedure  in  the  usual  cases.  Variations  to  meet  the  circumstances  of 
other  cases  or  exceptional  or  local  conditions,  or  for  any  other  good  reason,  are 
not  only  permissible  but  should  be  adopted,  provided  the  spirit  and  purpose  of 
the  statutory  requirements  referred  to  above  are  observed  and  carried  out. 

6.  Advising  the  accused.  At  the  outset  of  the  investigation  the  accused 
will  be  informed  of  the  following:  The  offense  charged  against  him;  the  name 
of  the  accuser  and  of  the  witnesses  against  him  as  far  as  then  known  by  the  in¬ 
vestigating  officer;  the  fact  that  charges  are  about  to  be  investigated;  his  right 
to  have  counsel  certified  under  Article  27  (b)  represent  him  at  the  investigation 
if  he  so  desires,  including  the  several  alternatives  available  to  him  as  set  forth 
in  34c;  his  right  to  cross-examine  witnesses  against  him  if  they  are  available 
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and  to  present  anything  he  may  desire  in  own  behalf,  either  in  defense,  ex¬ 
tenuation,  or  mitigation;  his  right  to  have  the  investigating  officer  examine 
available  witnesses  requested  by  him;  his  right  to  make  a  statement  in  any 
form ;  and  his  rights  under  Article  31  (b) . 

c.  Counsel.  If  the  accused  requests  that  he  be  represented  by  counsel,  the 
investigating  officer  will  promptly  report  the  request  to  the  officer  who  referred 
the  charges  for  investigation.  The  latter  will  take  the  following  action: 

(1)  If  the  accused  desires  civilian  counsel  provided  by  him,  he  will  give 
the  accused  a  reasonable  opportunity  to  obtain  the  civilian  counsel  without 
unduly  delaying  the  investigation,  but  that  counsel  will  not  be  provided 
at  government  expense ;  or 

(2)  If  the  accused  desires  military  counsel  of  his  own  selection  and  that 
counsel  is  reasonably  available  within  the  command,  he  will  provide  that 
military  counsel.  If  the  counsel  is  not  under  the  command  of  the  officer 
who  referred  the  charges  for  investigation,  that  officer  will  take  prompt 
action  to  ascertain  the  availability  of  the  requested  counsel  and,  if  available, 
to  obtain  his  services  without  unduly  delaying  the  investigation ;  or 

(3)  If  counsel  is  not  provided  as  indicated  in  (1)  or  (2)  above  and 
if  the  officer  who  ordered  the  investigation  is  the  officer  exercising  general 
court-martial  jurisdiction  over  the  command,  he  will  detail  counsel  certified 
under  Article  27 (b)  to  represent  the  accused  as  counsel  at  the  investigation; 
otherwise  he  will  forward  the  request  of  the  accused  directly  and  expedi¬ 
tiously  to  the  officer  exercising  general  court-martial  jurisdiction  over  the 
command,  who  will  promptly  designate  and  provide  certified  counsel. 

The  principles  stated  in  42 b  and,  except  as  indicated  above,  in  48  apply 

equally  to  the  counsel  at  the  investigation.  Whenever  counsel  is  requested  by  the 
accused,  the  investigation  will  be  conducted  in  the  presence  of  the  counsel  unless 
the  accused  expressly  excuses  him. 

If  practicable,  charges  must  be  forwarded  to  the  officer  exercising  general 
court-martial  jurisdiction  within  eight  days  after  an  accused  is  ordered  into 
arrest  or  confinement  (Art.  33).  The  investigation  should  be  conducted 
promptly,  while  the  events  are  fresh  in  the  minds  of  witnesses.  An  investiga¬ 
tion  will  not  be  delayed  if  the  accused  is  unable  to  obtain  civilian  counsel 
provided  by  him  within  a  reasonable  time  after  having  been  given  an 
opportunity  to  obtain  that  counsel. 

If  the  accused  is  represented  by  counsel,  the  government  may  be  represented 
at  the  investigation  by  counsel  with  equivalent  qualifications  designated  by  the 
officer  w’ho  directed  the  investigation,  at  the  discretion  of  the  latter. 

d.  Witnesses.  All  available  witnesses,  including  those  requested  by  the 
accused,  who  appear  to  be  reasonably  necessary  for  a  thorough  and  impartial 
investigation  will  be  called  and  examined  in  the  presence  of  the  accused,  and  if 
counsel  has  been  requested,  in  the  presence  of  the  accused  and  his  counsel. 
Ordinarily,  application  for  the  attendance  of  any  witness  subject  to  military 
law  will  be  made  to  the  immediate  commanding  officer  of  the  witness,  who  will 
determine  the  availability  of  the  witness.  There  is  no  provision  for  paying 
compensation  to  any  witness  who  gives  evidence  at  the  pretrial  investigation. 
There  is  no  provision  for  compelling  the  attendance  of  witnesses  not  subject  to 
military  jurisdiction. 

Witnesses  who  give  evidence  during  the  investigation  must  be  examined 
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on  oath  or  affirmation  and,  unless  procurement  of  their  signatures  will  cause 
undue  delay  in  the  completion  of  the  investigation,  they  should  sign  and  swear 
to  the  truth  of  the  substance  of  their  statements  after  they  have  been  reduced 
to  writing.  If  the  accused  elects  to  make  a  statement,  he  shall  have  the  option 
of  making  it  under  oath  or  affirmation  or  of  making  an  unsworn  statement  and 
he  should  be  afforded  the  opportunity  of  signing  and  swearing  to  the  truth  of 
the  substance  of  his  statement  after  it  has  been  reduced  to  writing.  See  lib/’  for 
forms  of  oaths.  If  it  appears  that  material  witnesses  on  behalf  of  the  accused 
or  the  prosecution  may  not  be  available  at  the  time  of  trial,  the  investigating 
officer  should  initiate  action  with  a  view  toward  obtaining  necessary  depositions. 
See  30/,  117,  and  Article  49. 

When  the  investigating  officer  makes  known  to  the  accused  the  substance 
of  the  testimony  expected  from  a  witness  as  ascertained  from  a  written  state¬ 
ment  of  the  witness,  interview  with  the  witness,  or  other  similar  means,  and  the 
accused  states  that  he  does  not  desire  to  cross-examine  the  witness,  the  witness 
need  not  be  called  even  if  available.  When  a  witness  requested  by  the  accused  is 
available,  the  witness  need  not  be  called  if  the  accused  withdraws  his  request 
upon  being  informed  that  the  testimony  expected  by  the  accused  from  the 
witness  will  be  regarded  as  having  been  actually  taken. 

To  the  extent  required  by  fairness  to  the  Government  and  the  accused, 
documentary  evidence  and  statements  of  witnesses  who  are  not  available  will 
be  shown,  or  the  substance  thereof  will  be  made  known,  to  the  accused  and,  if 
counsel  has  been  requested,  to  his  counsel.  Upon  objection  by  the  accused  or  his 
counsel,  statements  of  unavailable  witnesses  which  are  not  under  oath  or  affirma¬ 
tion  will  not  be  considered  by  the  investigating  officer. 

e.  Formal  report.  Whenever  it  appears  that  the  case  may  be  disposed  of 
by  reference  to  a  general  court-martial  for  trial,  a  formal  report  of  investiga¬ 
tion  will  be  made  to  the  officer  who  directed  it.  In  this  connection,  see  34/.  Such 
a  report  ordinarily  will  be  made  in  triplicate,  but  one  additional  copy  will  be 
made  for  each  accused  in  excess  of  one.  Although  previously  prepared  forms 
may  be  used,  special  care  should  be  exercised  to  insure  that  the  use  of  these 
forms  does  not  result  in  perfunctory  or  inaccurate  certifications  of  compliance 
with  the  requirements  of  this  paragraph  (34).  Unless  otherwise  indicated  by 
him,  the  submission  of  his  report  by  an  investigating  officer  will  be  regarded 
as  a  statement  that  to  the  best  of  his  knowledge  and  belief  the  investigation  of 
the  matters  set  forth  in  the  charges  was  made  in  substantial  conformance  -with 
all  requirements,  the  matters  set  forth  in  the  charges  as  to  which  he  recommends 
trial  are  true,  and  the  charges  are  in  proper  form. 

A  formal  report  by  indorsement  or  letter  will  include  or  carry  as  inclosures 
or  by  reference  to  other  papers  returned  or  submitted  by  him  with  the  report : 

(1)  A  statement  of  the  name,  organization,  or  address  of  counsel  and 
information  as  to  the  presence  or  absence  of  counsel  throughout  the  pro¬ 
ceedings  in  all  cases  in  which  counsel  has  been  requested  by  the  accused. 

(2)  A  statement  of  the  substance  of  the  testimony  taken  on  both  sides, 
including  any  stipulated  testimony,  for  example,  when  an  accused  with¬ 
draws  a  request  for  a  witness  upon  being  told  that  the  testimony  expected 
would  be  regarded  as  taken.  One  additional  copy  of  the  statement  of  the 
substance  of  the  testimony  taken  will  be  prepared  for  each  accused  to  enable 
the  officer  exercising  summary  court-martial  jurisdiction  to  furnish  each 
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accused  with  a  copy  if  the  charges  are  forwarded  to  the  officer  exercising 
general  court-martial  jurisdiction.  See  33i(2)  and  Article  32(b). 

(3)  Any  other  statements,  documents,  or  matters  considered  by  him  in 
reaching  his  conclusions  or  making  his  recommendations,  or  recitals  of 
the  substance  or  nature  of  these  items. 

(4)  A  statement  of  any  reasonable  ground  for  the  belief  that  the  accused 
is,  or  was  at  the  time  of  an  offense,  mentally  defective,  deranged,  or  ab¬ 
normal. 

(5)  A  statement  as  to  whether  essential  witnesses  will  be  available  in 
the  event  of  trial.  If  essential  witnesses  will  not  be  available,  the  reasons 
for  nonavailability  will  be  stated. 

(6)  The  recommendation  of  the  investigating  officer  as  to  what  dispo¬ 
sition  should  be  made  of  the  case. 

f.  Informal  report.  Unless  competent  superior  authority  has  directed 
otherwise,  if  it  does  not  appear  that  the  case  will  be  disposed  of  by  reference 
for  trial  by  general  court-martial,  an  informal  report  to  the  officer  who  directed 
the  investigation  will  be  made  orally  or  by  a  brief  memorandum,  indorsement, 
notations  on  the  charge  sheet,  or  other  suitable  means.  However  made,  the  re¬ 
port  need  include  in  abbreviated  form  only  the  items  required  in  34c  (1),  (2), 
(4),  and  (6)  above,  but  the  sources  of  any  material  evidence  for  either  side 
which  were  not  shown  in  the  papers  received  by  the  investigating  officer  should 
be  reported. 

35.  ACTION  BY  OFFICER  EXERCISING  GENERAL  COURT- 
MARTIAL  JURISDICTION,  a.  General.  The  charges  received  by  the  officer 
exercising  general  court-martial  jurisdiction  ordinarily  will  have  been  investi¬ 
gated  under  the  provisions  of  34  and  Article  32,  and  will  have  been  examined 
and  forwarded  with  an  appropriate  recommendation  by  an  officer  exercising 
summary  court-martial  jurisdiction.  The  charges  and  allied  papers  usually 
will  be  in  triplicate,  with  one  additional  copy  for  each  accused  in  excess  of 
one.  With  respect  to  the  disposition  of  charges  received  by  him,  he  is  em¬ 
powered,  as  the  officer  exercising  general  court-martial  jurisdiction,  to 
refer  them  for  trial  to  a  general  court-martial  convened  by  him,  to  authorize 
the  trial  of  certain  capital  offenses  by  inferior  courts-martial,  or,  in  lieu  of 
trial,  to  impose  any  of  the  punishments  authorized  in  Article  15(b)(1)(B) 
upon  commissioned  officers  and  warrant  officers  of  his  command  (See  131&  (1) ). 
In  addition  to  these  powers — of  which  only  the  power  under  Article  15  may 
be  delegated  (128a) — he  may  take  any  action  on  the  charges  which  the  imme¬ 
diate  commander  (32)  or  the  officer  exercising  summary  court-martial  juris¬ 
diction  (33)  is  authorized  to  take.  He  may  take  this  latter  action  himself  or  he 
may  return  the  charges  and  allied  papers  to  a  proper  subordinate  commander 
for  appropriate  disposition. 

b.  Reference  to  staff  judge  advocate  or  legal  officer.  Before  directing 
the  trial  of  any  charge  by  general  court-martial,  the  convening  authority  shall 
refer  it  to  his  staff  judge  advocate  or  legal  officer  for  consideration  and  advice. 
The  convening  authority  may  not  refer  a  charge  to  a  general  court-martial  for 
trial  unless  he  has  found  that  the  charge  alleges  an  offense  under  the  code  and 
is  warranted  by  evidence  indicated  in  the  report  of  investigation  (Art.  34(a)). 
In  those  cases  in  which  the  Secretary  concerned  is  the  convening  authority,  the 
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appropriate  Judge  Advocate  General  shall  act  as  the  staff  judge  advocate  or 
legal  officer.  In  any  case  in  which  the  proceedings  have  been  terminated  by 
declaration  of  a  mistrial,  the  convening  authority,  before  directing  further 
trial  by  general  court-martial,  will  again  refer  the  charges  to  his  staff  judge 
advocate  or  legal  officer  for  consideration  and  advice.  See  56e  (3) . 

Subject  to  the  provisions  of  this  paragraph  (35),  reference  to  a  staff  judge 
advocate  or  legal  officer  will  be  made  and  his  advice  submitted  as  provided  in 
35c.  The  convening  authority  shall  at  all  times  communicate  directly  and 
personally  with  his  staff  judge  advocate  or  legal  officer  in  matters  relating  to  the 
administration  of  military  justice.  See  Article  6(b).  No  person  who  has  acted 
as  investigating  officer,  military  judge,  or  member  of  the  court,  prosecution,  or 
defense  in  any  case  may  later  act  as  staff  judge  advocate  or  legal  officer  in  the 
same  case.  See  Article  6  (c) . 

c.  Action  of  the  staff  judge  advocate  or  legal  officer.  The  advice  of  the 
staff  judge  advocate  or  legal  officer  shall  include  a  written  and  signed  state¬ 
ment  as  to  his  findings  with  respect  to  whether  there  has  been  substantial 
compliance  with  the  provisions  of  Article  32,  whether  each  specification  alleges 
an  offense  under  the  code,  and  whether  the  allegation  of  each  offense  is  war¬ 
ranted  by  evidence  indicated  in  the  report  of  investigation.  The  advice  should 
include,  as  appropriate,  a  discussion  of  the  circumstances  and  available  evi¬ 
dence,  significant  mitigating  and  extenuating  factors,  and  any  prior  recom¬ 
mendations  for  disposition  of  the  case.  It  shall  also  include  a  signed 
recommendation  of  the  action  to  be  taken  by  the  convening  authority.  The 
recommendation  will  accompany  the  charges  if  they  are  referred  for  trial. 
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CONVENING  ORDERS— CHANGES  IN  PERSONNEL — COMMAND  RELATIONSHIP 

WITH  COURT 

36.  CONVENING  ORDERS,  a.  General.  See  4  to  6,  inclusive,  for  various 
matters  relating  to  the  convening  of  courts-martial  including  the  detail  of  a 
military  judge,  and  the  detail  of  trial  counsel,  defense  counsel,  and  their  assist¬ 
ants.  It  may  be  inferred  that  personnel  detailed  to  court-martial  duty  are  on 
active  duty  with  an  armed  force.  See  Article  25. 

6.  Form  and  content.  A  court-martial  is  created  by  a  convening  order 
issued  by  the  convening  authority.  The  convening  order  designates  the  kind  of 
court,  the  place  and  time  it  is  to  meet,  lists  the  members  of  the  court,  and,  when 
appropriate,  the  military  judge  and  the  members  of  the  prosecution  and  defense. 
It  should  designate  no  more  members  than  those  who  are  expected  to  be  present 
for  the  trial  of  cases  referred  to  the  court  which  it  convenes.  The  qualifications 
of  the  military  judge  under  Article  26  and  of  the  members  of  the  prosecution 
and  defense  under  Article  27  are  shown  in  the  convening  order.  Unless  other¬ 
wise  provided  by  regulations  of  the  Secretary  concerned,  the  convening  order 
shall  also  show  that  the  certified  legal  personnel  (Art.  26(b)  and  Art.  27(b)) 
have  previously  taken  a  prescribed  oath  to  perform  their  duties  faithfully  (Art. 
42(a) ) .  See  chapter  XXII  as  to  oaths  generally.  If  enlisted  persons  are  detailed 
as  members  of  the  court,  the  unit — company,  squadron,  ship’s  crew,  or  corre¬ 
sponding  body — of  which  each  is  a  member  is  shown  (4 b;  Art.  25(c) ).  The  con¬ 
vening  order  may  contain  a  provision  for  the  withdrawal  of  cases  from  other 
courts- martial  and  referral  of  those  cases  to  the  new  court  (56) ;  it  should  con¬ 
tain  no  reference  as  to  whether  a  reporter  or  interpreter  is  authorized.  See 
appendix  4  for  forms  of  convening  orders. 

c.  Selection  of  personnel.  (1)  General.  Courts-martial  are  ordinarily 
composed  of  personnel  of  the  convening  authority’s  command.  With  respect  to 
utilizing  personnel  of  other  commands  or  other  armed  forces,  see  4/  and  g.  If 
his  subordinate  commands  are  separated  geographically,  the  convening  author¬ 
ity  may  convene  a  court  for  each  locality,  using  personnel  from  the  area  where 
the  court  is  to  sit.  When  a  general  court-martial  is  to  be,  or  has  been,  con¬ 
vened  to  sit  at  a  post,  camp,  station,  or  subordinate  command  located  at  a 
distance  from  the  officer  exercising  general  court-martial  jurisdiction,  and  the 
personnel  of  the  court  are  selected  from  that  post,  camp,  station,  or  subordinate 
command,  the  commander  of  the  installation  or  subordinate  command  should 
transmit  timely  recommendations  to  the  convening  authority  as  to  the  avail¬ 
ability  of  members  of  his  command,  as  affected  by  leave,  reassignment,  relief 
from  active  duty,  or  other  matters,  to  act  as  personnel  of  any  court  to  which 
they  have  been  or  may  be  detailed. 
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(2)  Enlisted  members .  When  charges  against  an  enlisted  person  have 
been  referred  to  a  general  or  special  court-martial  to  which  enlisted  members 
have  not  been  detailed,  the  accused  may  request  that  enlisted  persons  serve  on 
the  court  (61&,  j;  Art.  25  (c) ) .  Such  a  request  should  be  made  in  writing  before 
the  conclusion  of  any  Article  39(a)  session  called  by  the  military  judge  prior 
to  assembly,  and  must  be  made  before  the  court  is  assembled  for  the  trial  of  the 
accused.  When  a  request  is  made,  the  convening  authority  shall : 

(a)  Detail  a  sufficient  number  of  eligible  enlisted  persons  to  the 
court  and,  if  appropriate,  relieve  a  sufficient  number  of  officers  or  warrant 
officers  from  the  court  to  the  end  that  at  least  one-third  of  the  members  who  will 
actually  participate  in  the  trial  of  the  case  will  be  enlisted  persons;  or 

( b )  Withdraw  the  charges  from  the  court  to  which  they  were  origi¬ 
nally  referred  and  refer  them  to  a  court  which  includes  the  required  percentage 
of  eligible  enlisted  persons;  or 

(c)  Advise  the  court  before  which  the  charges  are  pending  to  proceed 
with  the  trial  in  the  absence  of  enlisted  members  if  eligible  enlisted  persons 
cannot  be  obtained  because  of  physical  conditions  or  military  exigencies. 
When  this  action  is  taken,  the  convening  authority  should  transmit  to  the 
trial  counsel,  for  inclusion  in  the  record  of  trial,  a  detailed  written  statement  of 
the  reasons  why  enlisted  persons  could  not  be  obtained  for  the  trial  of  the  case. 
This  statement  may  be  transmitted  to  the  trial  counsel  when  the  charges  are 
referred  to  trial  if  the  facts  are  known  at  that  time. 

37.  CHANGES  IN  PERSONNEL,  a.  General.  Subject  to  the  exceptions 
stated  below  (376),  it  is  within  the  discretion  of  the  convening  authority  to 
make  changes  in  the  composition  of  courts-martial  convened  by  him.  For 
instance,  he  may  detail  pew  members  to  a  court  in  lieu  of,  or  in  addition  to, 
the  members  of  the  original  court;  or  he  may  detail  a  new  military  judge,  trial 
counsel,  or  defense  counsel  in  lieu  of  the  personnel  designated  to  perform  those 
respective  duties  by  the  original  convening  order.  When  practicable,  the  con¬ 
vening  authority  should  change  the  composition  of  courts-martial  from  time 
to  time  to  provide  the  maximum  opportunity  for  eligible  personnel  to  gain 
experience  in  the  administration  of  military  justice. 

b.  Exceptions.  No  member  of  a  general  or  special  court-martial  may  be 
absent  or  excused  after  the  court  has  been  assembled  for  the  trial  of  the  accused 
except  for  physical  disability  or  as  a  result  of  a  challenge  or  by  order  of  the 
convening  authority  for  good  cause  (Art.  29(a)).  Good  cause  contemplates 
a  critical  situation  such  as  emergency  leave  or  military  exigencies,  as  distin¬ 
guished  from  the  normal  conditions  of  military  life.  The  determination  of 
facts  which  constitute  good  cause  for  the  excuse  from  attendance  or  the  relief 
of  a  member  rests  within  the  discretion  of  the  convening  authority.  The  record 
of  trial  should  detail  the  basis  for  absence  or  relief  of  any  member  after 
assembly  and  affirmatively  establish  that  the  absence  or  relief  falls  within 
the  provisions  of  Article  29(a).  The  convening  authority  may  not  detail  addi¬ 
tional  members  to  a  general  or  special  court-martial  after  the  court  has  been 
assembled  unless  the  court  is  reduced  below  a  quorum  or  for  other  good  cause. 
If  practicable,  he  should  excuse  from  future  sessions  of  the  court  in  a  particular 
case  any  member  who  was  absent  when  testimony  on  the  merits  was  heard  or 
other  important  proceedings  were  held. 

See  41c  for  procedure  when  a  member  is  absent. 
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c.  Manner  in  which  effected.  (1)  Changes  in  composition.  Changes  in  the 
composition  of  a  court-martial,  such  as  changes  which  involve  the  detail  of  new 
personnel  to  a  court  or  the  relief  of  a  member,  are  usually  accomplished  by  the 
promulgation  of  formal  written  orders  amending  the  original  convening  order. 
If  it  is  necessary  to  make  a  change  by  oral  order,  message,  or  signal,  the  oral 
order,  message,  or  signal  should  be  confirmed  by  written  orders.  For  forms  of 
amending  orders,  see  appendix  4.  Amendments  of  the  original  convening  order 
should  be  kept  to  a  minimum.  To  avoid  making  a  number  of  separate  changes 
by  way  of  amendment,  it  is  better  practice  to  convene  a  new  court.  If  trial 
proceedings  have  not  begun,  any  case  pending  before  the  old  court  may  be 
withdrawn  from  it  and  referred  to  the  new  court  subject  to  the  limitations  in  56. 
In  convening  a  new  court,  the  old  court  should  not  be  dissolved,  nor  the  order 
convening  the  old  court  rescinded  or  revoked,  as  it  may  be  necessary  to  reas¬ 
semble  the  old  court  for  revision  proceedings. 

(2)  Excusing  personnel.  If  the  convening  authority  excuses  a  member  or 
counsel  from  attendance  at  future  sessions  of  a  general  or  special  court-martial 
in  a  particular  case  or  series  of  cases,  but  does  not  desire  to  relieve  him  perma¬ 
nently  as  a  member  or  counsel,  he  may  do  this  by  oral  order,  message,  or  signal 
and  need  not  confirm  the  action  by  a  written  order.  See  41c,  446  and  c,  and 
466  and  c. 

38.  COMMAND  RELATIONSHIP  WITH  COURT,  a.  General.  Con¬ 
vening  authorities  and  other  commanding  officers  are  expressly  forbidden  to 
censure,  reprimand,  or  admonish  a  court  or  any  member,  military  judge,  or 
counsel  thereof,  with  respect  to  the  findings  or  sentence  adjudged  by  the  court, 
or  with  respect  to  any  other  exercise  of  its  or  his  functions  in  the  conduct  of  the 
proceedings.  No  person  subject  to  the  code  may  attempt  to  coerce  or,  by  any 
unauthorized  means,  influence  the  action  of  a  court-martial  or  any  other  mili¬ 
tary  tribunal  or  any  member  thereof,  in  reaching  the  findings  or  sentence  in 
any  case  or  the  action  of  any  other  convening,  approving  or  reviewing  authority 
with  respect  to  their  judicial  acts  (Art.  37) .  See  also  Article  98. 

b.  Exceptions.  (1)  Instmctions.  The  provisions  of  38a  do  not  prohibit 
general  instructional  or  informational  courses  in  military  justice  if  such  courses 
are  designed  solely  for  the  purpose  of  instructing  members  of  a  command  in 
the  substantive  and  procedural  aspects  of  courts-martial. 

(2)  Court  statements.  The  provisions  of  38a  do  not  prohibit  statements 
and  instructions  given  in  open  court  by  the  military  judge,  president  of  a 
special  court-martial  without  a  military  judge,  or  counsel. 

c.  Evaluation  of  member.  In  the  preparation  of  an  effectiveness,  fitness 
or  efficiency  report  or  any  other  report  or  document  used  in  whole  or  in  part  for 
the  purpose  of  determining  whether  a  member  of  the  armed  forces  is  qualified 
to  be  advanced  in  grade,  or  in  determining  the  assignment  or  transfer  of  a 
member  of  the  armed  forces,  or  in  determining  whether  a  member  of  the  armed 
forces  should  be  retained  on  active  duty,  no  person  subject  to  the  code  may 
consider  or  evaluate  the  performance  of  duty  of  any  such  member  as  a  member 
of  a  court-martial. 

d.  Evaluation  of  counsel.  In  the  preparation  of  an  effectiveness,  fitness 
or  efficiency  report  or  any  other  report  or  document  used  in  whole  or  in  part 
for  the  purpose  of  determining  whether  a  member  of  the  armed  forces  is  qualified 
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to  be  advanced  in  grade,  or  in  determining  the  assignment  or  transfer  of  a 
member  of  the  armed  forces,  or  in  determining  whether  a  member  of  the  armed 
forces  should  be  retained  on  active  duty,  no  person  subject  to  the  code  may  give 
a  less  favorable  rating  or  evalaution  of  any  defense  counsel  because  of  the  zeal 
with  which  such  counsel  represented  any  accused  before  a  court-martial.  See  43. 

e.  Evaluation  of  military  judge.  (1)  General  courts-martial.  Unless  the 
court-martial  was  convened  by  the  President  or  the  Secretary  concerned, 
neither  the  convening  authority  nor  any  member  of  his  staff  shall  prepare  or 
review  any  report  concerning  the  effectiveness,  fitness,  or  efficiency  of  the  mili¬ 
tary  judge  detailed  to  a  general  court-martial,  which  relates  to  his  performance 
of  duty  as  a  military  judge. 

(2)  Special  courts-martial.  The  convening  autlwrity  shall  not  prepare 
or  review  any  report  concerning  the  effectiveness,  fitness,  or  efficiency  of  a  mili¬ 
tary  judge  detailed  to  a  special  court-martial  which  relates  to  his  performance 
of  duty  as  a  military  judge.  When  the  military  judge  is  normally  rated  or  his 
report  is  reviewed  by  the  convening  authority,  the  manner  in  which  such  military 
judge  will  be  rated  or  evalauted  upon  his  performance  of  duty  as  a  military 
judge  may  be  as  prescribed  in  regulations  of  the  Secretary  concerned.  These 
secretarial  regulations  will  insure  the  absence  of  any  command  influence  in  the 
rating  or  evaluation  of  the  military  judges  judicial  performance.  See  38a 
and  Article  37. 
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MILITARY  JUDGE— PRESIDENT— MEMBERS— COUNSEL;  GENERAL  PROVISIONS— 
SUSPENSION  OF  COUNSEI^TRIAL  COUNSEL-ASSISTANT  TRIAL  COUNSEL- 
DEFENSE  COUNSEL— ASSISTANT  DEFENSE  COUNSEL— COUNSEL  FOR  THE 
ACCUSED— REPORTER— INTERPRETER— GUARDS,  CLERKS,  AND  ORDERLIES 

39.  MILITARY  JUDGE,  a.  Selection.  See  4e  for  qualifications  and  as¬ 
signment  of  the  military  judge. 

b.  Duties.  (1)  General.  The  military  judge  shall  preside  over  each  open 
session  of  the  court-martial  to  which  he  has  been  detailed.  He  takes  appropriate 
action  in  the  open  sessions  of  the  court  in  order  that  the  proceedings  may  be 
conducted  in  a  dignified,  military  manner.  He  is  responsible  for  the  fair  and 
orderly  conduct  of  the  proceedings  in  accordance  with  law.  During  the  trial,  he 
rules  on  all  interlocutory  questions  including  challenges  (57),  determines  if  a 
deposition  may  be  taken  while  the  case  is  being  heard  (117&),  recesses  or  ad¬ 
journs  the  court  as  appropriate,  and  instructs  the  court  on  questions  of  law  and 
procedure  which  may  arise.  Any  such  ruling  made  by  the  military  judge  upon 
any  question  of  law  or  any  interlocutory  question  other  than  the  factual  issue 
of  mental  responsibility  of  the  accused  is  final  and  constitutes  the  ruling  of  the 
court.  He  may,  however,  change  his  ruling  at  any  time  during  the  trial. 

(2)  Article  39(a)  sessions.  The  military  judge  may  call  the  court  into 
session  without  the  presence  of  the  members  of  the  court  pursuant  to  Article 
39(a)  for  the  purpose  of  hearing  and  determining  interlocutory  motions  raising 
defenses  and  objections,  ruling  on  other  matters  that  may  legally  be  ruled  on  by 
the  military  judge,  and  performing  other  procedural  functions  which  do  not 
require  the  presence  of  court  members.  He  may  also,  if  permitted  by  regulations 
of  the  Secretary  concerned,  hold  the  arraignment,  receive  pleas,  and  enter  find¬ 
ings  of  guilty  upon  an  accepted  plea  of  guilty.  See  53<2,  70 b  and  appendix  8a. 
The  military  judge  prescribes  the  uniform  to  be  worn  at  Article  39(a)  sessions. 

(3)  Assembling  with  members.  The  military  judge  should  set  the  time 
for  assembly  of  the  court  after  consultation  with  the  senior  member.  The  mili¬ 
tary  judge  is  not  a  member  of  the  court  and  does  not  vote  with  the  members  of 
the  court  on  matters  properly  referred  to  the  court  for  decision.  Before  the  court 
closes  to  vote  on  the  findings,  he  instructs  it  as  provided  in  73.  After  the  court 
has  finally  voted  on  the  findings,  he  may,  at  the  request  of  the  court,  assist  it  in 
open  court  so  that  it  may  put  the  findings  in  proper  form  (74 b;  Art.  39).  Before 
the  court  closes  to  vote  on  the  sentence,  he  must  give  appropriate  instructions 
including  the  maximum  authorized  punishment  which  it  may  impose  (76&  and 
8LZ). 

(4)  Interference  in  conduct  of  trial.  The  military  judge  may  properly 
intervene  in  a  trial  of  a  case  to  prevent  unnecessary  waste  of  time  or  to  clear  up 
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some  obscurity.  He  should  bear  in  mind,  however,  that  his  undue  interference 
or  participation  in  the  examination  of  witnesses,  or  a  severe  attitude  on  his  part 
toward  witnesses,  may  tend  to  prevent  the  proper  presentation  of  the  case  or 
hinder  the  ascertainment  of  the  truth. 

Consultation  between  the  military  judge  and  counsel  in  court  is  often 
necessary,  but  the  military  judge  should  avoid  controversies  which  are  apt  to 
obscure  the  issues  before  the  court.  In  addressing  counsel,  the  accused,  wit¬ 
nesses,  or  the  court  members,  he  should  avoid  a  controversial  manner  or  tone, 
lie  sliould  avoid  interruptions  of  counsel  in  their  arguments  except  to  clarify 
his  mind  as  to  their  positions,  and  he  should  not  be  tempted  to  the  unnecessary 
display  of  learning  or  a  premature  judgment. 

(5)  Court-martial  composed  of  military  fudge  alone  {Art.  16).  The 
military  judge  alone  may  assemble  as  a  court  in  the  presence  of  the  accused,  the 
defense  counsel,  and  the  trial  counsel  as  indicated  in  53c/.  The  military  judge 
of  such  a  court-martial  shall  determine  all  questions  of  law  and  fact  arising 
during  the  proceedings,  make  findings  of  guilt  or  innocence,  and,  if  the  ac¬ 
cused  is  convicted,  adjudge  an  appropriate  sentence.  He  shall  make  a  general 
finding  and  shall  in  addition  find  the  facts  specially  when  requested.  If  an 
opinion  or  memorandum  of  decision  is  filed,  it  will  be  sufficient  if  the  findings 
of  fact  appear  therein  (74/) . 

c.  Record .  All  proceedings  involving  rulings  or  instructions  made  or 
given  by  the  military  judge  during  the  course  of  a  trial  shall  be  made  a  part 
of  the  record.  All  rulings  and  instructions  shall  be  made  or  given  in  open 
session  in  the  presence  of  the  accused  and  the  counsel  for  the  prosecution  and 
defense,  but  the  rulings  which,  in  the  discretion  of  the  military  judge,  should  not 
be  brought  to  the  attention  of  the  members  (57^(2) ),  if  any,  need  not  be  made 
in  their  presence.  See  Article  39.  A  conference  between  the  military  judge  and 
counsel  for  either  side,  or  the  senior  member  of  the  court,  held  outside  of  court 
for  the  purpose  of  discussing  the  time  of  the  commencement  or  continuation  of 
the  trial,  need  not  be  made  a  part  of  the  record.  See  58a  as  to  postponement  of 
meeting  of  the  court  for  a  trial.  See  also  57y (2)  for  rules  governing  proceedings 
held  outside  the  presence  of  members  of  a  court-martial  with  respect  to  pre¬ 
liminary  evidence,  offers  of  proof,  and  arguments  as  to  the  admissibility  of 
offered  evidence,  and  73<7  for  rules  governing  the  preparation  of  instructions  by 
the  military  judge. 

d.  Absence  of  military  judge.  In  any  case  in  which  a  military  judge  has 
been  detailed  to  the  court,  no  proceedings  may  be  held  in  his  absence.  When 
the  military  judge  is  presiding  at  a  trial  with  members,  he  must  be  present  at  all 
times  during  the  trial  of  the  case  except  when  the  court  is  closed  to  deliberate 
or  vote  (Art.  39).  When  the  military  judge  is  absent  from  any  open  session  of 
the  court  during  the  trial  of  a  case,  the  court  will  adjourn  until  either  the  mili¬ 
tary  judge  is  present  or  a  new  military  judge  is  regularly  detailed  and  is  present. 
In  appropriate  cases,  the  court  will  report  the  absence  of  the  military  judge  to 
the  convening  authority.  If,  before  trial,  it  appears  to  a  military  judge  that  he 
should  not  sit  on  the  court,  either  at  all  or  in  a  particular  case,  for  reasons 
enumerated  in  62/  or  for  other  reasons,  he  will  bring  the  matter  to  the  attention 
of  the  convening  authority. 

e.  New  military  judge.  The  military  judge  may  not  be  replaced  during 
the  progress  of  a  trial  except  for  physical  disability,  as  a  result  of  challenge,  or 
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for  other  good  cause.  As  in  376,  good  cause  contemplates  a  critical  situation 
such  as  emergency  leave  or  military  exigencies,  as  distinguished  from  the 
normal  conditions  of  military  life.  The  record  of  trial  should  show  the  facts 
which  constitute  good  cause.  If  a  new  military  judge  is  detailed  to  the  court  in 
the  course  of  a  trial,  an  opportunity  to  challenge  him  for  cause  having  been 
given,  the  trial  may  proceed  as  if  no  evidence  had  previously  been  introduced, 
unless  a  verbatim  record  of  the  evidence  previously  introduced  or  a  stipulation 
thereof  has  been  read  and  shown  to  him  in  the  presence  of  the  accused  and 
counsel  for  both  sides.  An  accused  who  was  being  tried  by  the  military  judge 
alone,  must  once  again  be  given  the  opportunity  to  request  trial  by  the  new 
military  judge  alone.  If  the  accused  does  not  so  request  or  if  the  new  military 
judge  does  not  approve  the  request,  the  accused  should  be  tried  by  a  court  com¬ 
posed  of  a  military  judge  and  members.  See  806  for  the  procedure  to  be 
followed  when  a  new  military  judge  is  present  at,  revision  proceedings. 

f.  Authentication  of  record.  The  military  judge  who  was  present  at  the 
conclusion  of  the  proceedings  in  a  case  will  authenticate  the  record  of  trial. 
See  82/. 

40.  PRESIDENT,  a.  General.  The  senior  in  rank  among  the  members 
detailed  to  a  general  or  special  court-martial  is  the  president;  however,  the 
senior  member  present  at  a  trial,  whether  or  not  he  is  the  senior  member  detailed 
to  the  court,  is  president  of  the  court  for  the  trial  of  that  case. 

b.  Duties.  (1)  Court-martial  with  a  military  judge.  The  president  of  a 
court-martial  with  a  military  judge  detailed  has  the  duties,  powers,  and 
privileges  of  members  in  general.  He  has  the  following  additional  powers  and 
duties : 

(а)  Pie  consults  with  the  military  judge  as  to  the  time  of  assembly 
and  prescribes  the  uniform  to  be  worn  at  sessions  attended  by  the  members. 

(б)  If  authorized  by  regulations  of  the  Secretary  concerned,  he  shall 
administer  oaths  to  such  personnel  not  previously  sworn  as  those  regula¬ 
tions  may  prescribe.  See  chapter  XXII  as  to  oaths  generally. 

( c )  He  presides  over  closed  sessions  of  the  court  and  speaks  for  the 
court  in  announcing  the  findings  and  sentence  and  the  results  of  any  vote 
upon  a  matter  properly  presented  to  the  court  members  for  decision. 

( d )  He  speaks  for  the  members  of  the  court  in  conferring  with,  or  in 
requesting  instructions  from,  the  military  judge  upon  any  question  of  law 
or  procedure;  but,  except  for  his  right  as  a  member  to  object  to  certain 
rulings  of  the  military  judge  (57 d,  118),  he  shall  not  interfere  with  those 
rulings  of  the  military  judge  which  affect  the  legality  of  the  proceedings. 

(2)  Special  court-martial  without  a  military  judge.  The  president  of  a 
special  court-martial  without  a  military  judge  is  responsible  for  the  fair  and 
orderly  conduct  of  the  proceedings  in  accordance  with  law  in  all  cases  referred 
to  the  court.  After  consultation  with  trial  counsel,  he  sets  the  time  of  trial.  As  the 
presiding  officer  of  the  court,  he  takes  appropriate  action  to  preserve  order  in 
the  open  sessions  of  the  court  in  order  that  the  proceedings  may  be  conducted 
in  a  dignified,  military  manner.  He  also  performs,  as  applicable,  the  duties 
prescribed  for  the  president  of  a  court-martial  with  a  military  judge  (406(1) ). 
In  addition,  he  rules  upon  all  questions  of  law  and  all  interlocutory  questions 
except  challenges  (57).  He  recesses  or  adjourns  the  court  as  appropriate.  His 
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ruling  upon  any  question  of  law  other  than  a  motion  for  a  finding  of  not  guilty 
is  final  and  constitutes  the  ruling  of  the  court.  On  a  motion  for  a  finding  of  not 
guilty  and  any  interlocutory  question  of  fact,  he  rules  subject  to  the  objection 
of  any  member  (57c).  He  may,  however,  change  his  ruling  at  any  time  during 
the  trial.  Before  the  court  closes  to  vote  on  the  findings,  he  gives  the  court  those 
instructions  which  are  required  by  the  law  in  the  light  of  the  circumstances  of 
the  case.  See  73 a,  6.  Before  the  court  closes  to  vote  upon  the  sentence,  he  must 
give  appropriate  instructions,  including  the  maximum  authorized  punishment 
which  may  be  imposed  (766  and  81<f).  He  will  not  inform  the  court  of  any 
punishment  in  excess  thereof  which  could  be  imposed  by  a  different  court  or,  in 
case  of  a  rehearing  or  a  new  other  trial,  which  could  have  been  imposed  had 
the  prior  proceedings  not  taken  place.  See  Article  63(b).  With  respect  to  the 
conduct  of  trials,  he  will  be  guided  by  the  principles  outlined  in  396(4). 

c.  Authentication  of  record.  At  a  special  court-martial  without  a  mili¬ 
tary  judge  the  senior  member  of  the  court  who  was  present  at  the  conclusion  of 
the  proceedings  will  authenticate  the  record  of  trial  as  president.  See  83  and 
appendix  96(3). 

41.  MEMBERS,  a.  General.  This  paragraph  is  inapplicable  to  trials  by 
the  military  judge  alone  and  to  Article  39(a)  sessions  which  are  conducted 
without  the  presence  of  the  members. 

The  qualifications  of  members  of  courts-martial  are  discussed  in  4 a  to  d 
inclusive. 

b.  Duties.  Members  of  courts-martial  hear  the  evidence,  determine  the  guilt 
or  innocence  of  the  accused  and,  if  the  accused  is  found  guilty,  adjudge  a  proper 
sentence.  Each  member  has  an  equal  voice  and  vote  with  other  members  in 
deliberating  upon  and  deciding  all  questions  submitted  to  a  vote  or  ballot,  the 
senior  member  having  no  greater  rights  in  these  matters  than  any  other  mem¬ 
ber.  In  this  connection,  see  57/,  62 A (3) ,  74 d:  and  766(2).  Members  will  be  dig¬ 
nified  and  attentive.  Members  should  not  fraternize  with  the  military  judge, 
witnesses,  or  trial  personnel  during  the  course  of  the  trial  and  should  avoid  any 
conduct  which  may  create  any  appearance  of  prejudice  to  the  accused.  Mem¬ 
bers  should  not  discuss  the  case  with  nonmembers  or  with  other  members,  until 
it  is  submitted  to  them  for  final  decision.  Although  a  court  has  no  power  to 
punish  its  members,  improper  conduct  by  a  member,  such  as  a  refusal  or  failure 
to  vote  or  properly  to  discharge  any  other  duty  under  his  oath  or  otherwise,  may 
be  a  military  offense. 

c.  Absence  of  members.  No  member  of  a  general  or  special  court-martial 
may  be  absent  from  the  court  during  the  trial  of  a  case  except  for  physical  dis¬ 
ability,  as  a  result  of  a  challenge,  or  by  order  of  the  convening  authority.  If, 
before  the  meeting  of  the  court  for  the  trial  of  a  case,  it  appears  to  a  member 
that  he  should  not  sit  on  the  court  for  reasons  enumerated  in  62/  or  for  any  other 
reason  except  physical  disability,  he  will  take  appropriate  steps  to  bring  the 
matter  to  the  attention  of  the  convening  authority. 

If  he  is  able  to  do  so,  a  member  of  a  general  or  special  court-martial  who  is, 
or  has  reason  to  believe  that  he  will  be,  absent  from  a  session  of  the  court  because 
of  physical  disability  will  so  inform  the  trial  counsel.  The  latter  will  make  an 
informal  inquiry  to  verify  the  cause  of  the  absence  and,  if  it  occurs  after  the 
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assembly  of  the  court  for  the  trial  of  the  accused,  will  report  his  findings  to  the 
court  (41c?  (4)). 

d.  Effect  of  absence.  (1)  General.  When  less  than  a  quorum,  that  is, 
the  minimum  number  of  members  required  by  Article  16,  is  present,  the  court 
may  not  proceed  with  a  trial.  Less  than  a  quorum  may  adjourn  until  a  pre¬ 
scribed  time.  When  a  quorum  is  present  at  a  special  court-martial  without  a 
military  judge  and  one  member  is  challenged,  the  remaining  members  may  pass 
on  the  challenge. 

(2)  Enlisted  members.  When,  pursuant  to  Article  25  (c) ,  an  enlisted  per¬ 
son  requests  participation  of  enlisted  members  in  his  trial  by  general  or  special 
court-martial,  the  court  may  not  proceed  with  his  trial  unless  at  least  one-third 
of  the  members  actually  sitting  on  the  court  at  all  sessions  at  which  the  members 
are  present  after  assembly  are  enlisted  members,  or  the  convening  authority  has 
directed  that  the  court  assemble  without  enlisted  members.  See  4c  and  36c  (2). 

.  (3)  Before  assembly.  The  unauthorized  absence  of  a  member  of  a  gen¬ 
eral  or  special  court-martial  from  a  session  of  the  court  may  be  a  military 
offense,  but  his  absence  before  the  assembly  of  the  court  for  the  trial  of  the  ac¬ 
cused  will  not  prevent  the  court  from  proceeding  with  the  trial  if  a  quorum  is 
present.  The  trial  counsel  will  report  any  unauthorized  absence  of  a  member 
to  the  convening  authority. 

(4)  After  assembly.  If  a  member  who  was  present  at  the  assembly  of 
the  court  for  the  trial  of  the  accused  is  absent  from  a  future  session  of  the 
court  in  the  same  case,  the  court  may  proceed  only  if  a  quorum  remains  and  the 
absence  is  the  result  of  a  challenge,  physical  disability,  or  the  order  of  the 
convening  authority  for  good  cause.  As  to  the  latter,  see  37 b.  In  determining 
whether  a  member  is  absent  because  of  physical  disability  the  military  judge 
or  president  of  a  special  court-martial  without  a  military  judge  may  accept 
the  statement  of  the  trial  counsel  as  to  the  results  of  his  informal  inquiry  into 
the  cause  of  absence  (41c)  or  may  require  the  trial  counsel  to  procure  and  pre¬ 
sent  other  evidence,  such  as  a  certificate  from  a  physician  or  a  proper  official  as 
to  the  illness  of  the  absent  member.  To  determine  whether  a  member  is  absent  by 
order  of  the  convening  authority,  the  military  judge  or  the  president  of  a  special 
court-martial  without  a  military  judge  may  accept  the  statement  of  the  trial 
counsel  that  he  has  been  advised  by  oral  order,  message,  or  signal  that  the 
member  has  been  excused  by  the  convening  authority  from  further  attendance  in 
the  case.  The  trial  counsel  shall  include  in  his  statement  the  reason  for  the 
excusal  (37c). 

e.  New  member  of  general  court-martial.  When  a  member  who  was 
previously  absent  from,  or  who  has  been  newly  detailed  to,  a  general  court- 
martial  has  been  sworn  (or  it  has  been  ascertained  as  a  matter  of  record  that 
he  has  been  previously  sworn  in  accordance  with  regulations  of  the  Secretary 
concerned),  an  opportunity  to  challenge  him  having  been  given,  the  trial  may 
proceed  after  the  recorded  evidence  previously  introduced  in  open  session  has 
been  read  to  him  in  the  presence  of  the  military  judge,  the  accused,  counsel,  and 
the  other  members  of  the  court.  See  Article  29  (b) . 

f.  New  member  of  special  court-martial.  When  a  member  who  was 
previously  absent  from,  or  who  has  been  newly  detailed  to,  a  special  court- 
martial  has  been  sworn  (or  it  has  been  ascertained  as  a  matter  of  record  that 
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he  has  been  previously  sworn  in  accordance  with  regulations  of  the  Secretary 
concerned ) ,  an  opportunity  to  challenge  him  having  been  given,  the  trial  shall 
proceed  as  if  no  evidence  had  previously  been  introduced,  unless  a  verbatim 
record  of  the  evidence  previously  introduced  is  read,  or  a  stipulation  thereof  is 
read  to  him,  in  the  presence  of  the  military  judge,  if  any,  the  accused,  counsel, 
and  the  other  members  of  the  court.  See  Article  29  (c) . 

42.  COUNSEL;  GENERAL  PROVISIONS,  a.  Definition  of  terms .  The 

term  “counsel”  as  used  in  this  manual  includes,  unless  otherwise  indicated  by 
the  context,  the  detailed  trial  counsel  and  defense  counsel  of  a  general  or 
special  court-martial  and  their  assistants,  if  any,  and  any  individual  counsel, 
civilian  or  military.  Whenever  the  term  “trial  counsel”  is  mentioned,  it  refers 
to  the  detailed  trial  counsel  of  a  general  or  special  court-martial,  including, 
unless  otherwise  indicated  by  the  context,  any  assistant  trial  counsel.  When¬ 
ever  the  terms  “defense  counsel”  or  “counsel  for  the  accused”  are  used,  they 
include,  unless  otherwise  indicated  by  the  context,  the  detailed  defense  counsel, 
any  detailed  assistant  defense  counsel,  and  any  individual  counsel.  The  term 
“individual  counsel”  refers  to  military  counsel  selected  by  the  accused  and  to 
civilian  counsel  provided  by  him. 

b.  General  rules  of  conduct .  In  performing  their  duties  before  courts- 
martial,  counsel  should  maintain  a  courteous  and  respectful  attitude  toward  the 
military  judge,  the  members  of  the  court,  and  opposing  counsel,  and  should  treat 
adverse  witnesses  and  the  accused  with  fairness  and  due  consideration.  Personal 
colloquies  between  counsel  which  cause  delay  or  promote  unseemly  wrangling 
should  be  carefully  avoided.  The  conduct  of  counsel  before  the  court  and  with 
each  other  should  be  characterized  by  candor  and  fairness.  Counsel  should  not 
knowingly  misquote  the  contents  of  a  paper,  the  testimony  of  a  witness,  the 
language  or  argument  of  opposing  counsel,  or  the  language  of  a  decision  or  a 
textbook ;  nor,  with  knowledge  of  its  invalidity,  should  counsel  cite  as  authority 
a  decision  that  lias  been  reversed  or  an  official  directive  that  has  been  changed 
or  rescinded.  As  publication  in  the  public  press,  or  on  the  radio  or  television,  of 
the  circumstances  of  a  pending  case  may  interfere  with  a  fair  trial  and  other¬ 
wise  prejudice  the  due  administration  of  justice,  counsel  should  refrain  from 
discussing  any  such  circumstances  with  representatives  of  the  press,  radio,  or 
television  unless  authorized  by  the  convening  authority  or  other  competent 
superior  authority. 

c.  Interviewing  witnesses.  Counsel  may  properly  interview  any  witness 
or  prospective  witness  for  the  opposing  side  in  any  case  without  the  consent  of 
opposing  counsel  or  the  accused.  See  44 A  as  to  relations  between  the  prosecution 
and  the  accused.  In  interviewing  a  witness,  counsel  should  scrupulously  avoid 
any  suggestion  calculated  to  induce  the  witness  to  suppress  or  deviate  from  the 
truth  when  appearing  as  a  witness  at  the  trial.  See  Article  31. 

43.  SUSPENSION  OF  COUNSEL.  Rules  defining  professional  or  per¬ 
sonal  misconduct,  or  other  reasonable  grounds,  which  disqualify  a  person,  either 
temporarily  or  indefinitely,  from  acting  as  counsel  before  courts-martial  may  be 
announced  by  the  Judge  Advocates  General  of  the  armed  forces  in  appropriate 
regulations.  These  regulations  shall  provide  for  notice  and  opportunity  to  be 
heard  and  will  also  establish  procedures  to  provide  for  the  suspension  of  persons 
from  acting  as  counsel  before  courts-martial.  Appropriate  action  may  be  taken 
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by  a  convening  authority,  in  accordance  with  the  regulations,  to  recommend 
suspension  of  the  person  affected  from  practice  as  counsel  before  courts-martial 
of  the  armed  force  concerned.  Suspension  will  not  be  effected  except  by  the 
Judge  Advocate  General  of  the  armed  force  concerned.  The  Judge  Advocate 
General  concerned  may,  upon  good  cause  shown,  modify  or  revoke  a  prior  order 
of  suspension. 

When  any  person  is  suspended  as  counsel  before  courts-martial  by  the 
Judge  Advocate  General  of  any  armed  force,  the  Judge  Advocate  General  tak¬ 
ing  that  action  will  notify  the  Judge  Advocates  General  of  the  other  armed 
forces  and  this  suspension  will  be  good  cause  for  suspension  of  the  person  from 
acting  as  counsel  before  courts-martial  of  the  other  armed  forces,  without 
further  hearing.  Also,  disbarment  by  the  Court  of  Military  Appeals  will  be  good 
cause  for  suspension  from  acting  as  counsel  before  courts-martial  without 
further  hearing. 

44.  TRIAL  COUNSEL,  a.  Selection .  See  6  for  qualifications  of  trial 
counsel. 

b.  Disqualification.  When  it  appears  to  the  court  or  to  the  trial  counsel 
that  any  member  of  the  prosecution  named  in  the  convening  order  is  for  any 
reason,  including  misconduct,  bias,  prejudice,  hostility,  previous  connection 
with  a  particular  case,  or  lack  of  legal  qualifications,  if  required,  disqualified  or 
unable  properly  and  promptly  to  perform  his  duties,  a  report  of  the  facts  will 
be  made  at  once  to  the  convening  authority  and  appropriate  action  taken  to 
insure  that  the  disqualified  member  shall  not  act  for  the  prosecution. 

c.  Absence.  For  a  proper  reason,  for  example,  preparation  of  another  case, 
the  convening  authority,  the  military  judge,  or  the  president  of  a  special  court- 
martial  without  a  military  judge  may  excuse  from  attendance  during  a  trial  or 
trials  those  personnel  of  the  prosecution  whose  attendance  will  not  be  required. 

d.  General  duties.  The  trial  counsel  shall  prosecute  in  the  name  of  the 
United  States,  and  shall,  under  the  direction  of  the  court,  prepare  the  record  of 
the  proceedings  (Art.  38(a) ).  When  charges  are  referred  to  him  for  trial,  it  is 
his  duty  to  bring  them  promptly  to  trial  before  the  court  indicated  in  the  refer¬ 
ence  for  trial.  In  general,  he  may  bring  cases  to  trial  in  the  order  he  deems 
expedient.  He  will  be  given  ample  opportunity  to  prepare  properly  the  prose¬ 
cution  of  each  case. 

e.  Reports  of  result  of  trial.  Upon  final  adjournment  of  the  court  in  a 
case,  the  trial  counsel  will,  in  writing,  notify  the  immediate  commanding  officer 
of  the  accused  of  the  result,  including  any  findings  reached  and  any  sentence 
imposed  by  the  court.  Unless  otherwise  directed  by  the  convening  authority,  the 
trial  counsel  will  furnish  a  copy  of  this  report  to  the  convening  authority  and, 
if  the  accused  is  in  confinement,  to  the  commanding  officer  to  whose  command 
the  place  of  confinement  is  subject.  Immediate  action  will  be  taken  to  release 
the  accused  if  the  trial  results  in  an  acquittal  or  in  a  sentence  not  involving 
confinement.  See  21  d  and  22  in  this  respect. 

f.  Duties  before  trial.  (1)  Examination  of  file.  He  will  report  to  the 
convening  authority  any  substantial  irregularity  in  the  order  convening  the 
court  or  in  the  charges  or  accompanying  papers.  If  the  membership  of  the  court 
to  which  the  case  is  referred  is  reduced  below  a  quorum  for  any  reason  or  if  the 
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trial  counsel  has  good  reason  to  anticipate  such  a  reduction,  he  will  report  the 
facts  through  appropriate  channels  to  the  convening  authority.  See  36c  (1). 
Ordinarily,  he  will  correct  and  initial  slight  errors  or  obvious  mistakes  in  the 
charges,  but  will  not  without  authority  make  any  substantial  change  therein. 
See  33<f  and  e(2).  He  will  take  proper  action  to  assure  that  the  data  on  the 
charge  sheet  and  any  evidence  of  previous  convictions  are  complete  and  free 
from  errors  of  substance  or  form. 

(2)  Notification  of  personnel;  witnesses.  He  will  give  timely  oral  or 
written  notice  to  the  members  of  the  court  and  to  all  others  concerned,  including 
any  officer  whose  duty  it  is  to  see  that  the  accused  attends  the  court,  of  the  date, 
hour,  and  exact  place  of  any  meeting  of  the  court.  He  may  include  in  this  notice 
such  other  matter  as  the  military  judge  or  president  may  direct,  such  as  a  state¬ 
ment  of  the  uniform  to  be  worn.  Before  trial,  he  will  notify  and  arrange  to  have 
present  at  the  trial  witnesses  who  are  to  testify  in  person,  including  witnesses 
desired  by  the  defense,  and  the  reporter  and  interpreter  if  required.  Before  de¬ 
ciding  that  the  presence  of  any  particular  witness  is  necessary,  he  should  first 
consider  whether  the  evidence  which  the  witness  is  expected  to  give  is  material 
and  necessary  and  whether  a  deposition  will  properly  answer  the  purpose  and  is 
practicable.  See  117  and  Article  49.  The  trial  counsel  does  not,  however,  have 
authority  to  determine  whether  witnesses  requested  by  the  defense  will  be  re¬ 
quired  to  attend.  If  he  disagrees  with  the  defense  counsel  as  to  whether  the 
attendance  of  a  witness  is  necessary,  he  will  report  the  matter  to  the  convening 
authority  in  the  matter  prescribed  in  115a. 

(3)  Preparing  for  trial.  Before  the  court  assembles,  he  will  obtain  a  suit¬ 
able  room  for  the  court,  see  that  it  is  in  order,  procure  requisite  stationery,  pre¬ 
pare  a  copy  of  the  charges  and  specifications  for  each  member  of  the  court  and 
the  military  judge,  and  take  such  other  action  as  will  enable  him  to  make  a 
prompt,  full,  and  systematic  presentation  of  the  case  at  the  trial.  As  to  each 
offense  charged,  the  burden  is  on  the  prosecution  to  prove  beyond  a  reasonable 
doubt  by  competent  evidence  that  the  offense  was  committed,  that  the  accused 
committed  it,  and  that  he  had  the  requisite  criminal  intent  at  the  time,  except  to 
the  extent  that  such  a  burden  is  relieved  by  a  plea  of  guilty.  When  the  question 
of  jurisdiction  of  the  court  over  the  accused  is  placed  in  issue,  the  prosecution 
also  has  the  burden  of  proving  that  jurisdiction  exists,  without  regard  to  the 
accused’s  pleas.  Whatever  the  defense  may  be,  the  burden  of  proof  in  each  of 
these  instances  never  changes.  Proper  preparation  to  meet  this  burden  includes 
a  consideration  of  the  essential  elements  of  the  offense  and  of  the  pertinent  rules 
of  evidence,  to  the  end  that  only  competent  evidence  will  be  introduced  at  the 
trial,  and  requires  a  determination  of  the  order  in  which  the  evidence  will  be  in¬ 
troduced.  In  general,  evidence  should  be  presented  in  the  sequence  of  events  as 
nearly  as  practicable,  and  when  several  offenses  are  charged,  especially  if  un¬ 
related,  the  evidence  should  be  directed  to  the  development  of  their  proof  in 
the  order  charged.  If  evidence  is  to  be  presented  out  of  proper  sequence  to  suit 
the  convenience  of  witnesses  or  for  other  reasons,  the  trial  counsel  may  invite 
the  attention  of  the  court  to  the  anticipated  deviation. 

(4)  Legal  research.  If  he  finds  that  the  provisions  of  this  manual  do  not 
clearly  settle  a  question  likely  to  arise  at  the  trial,  he  should  endeavor  to  secure 
for  use  at  the  trial  authorities  to  sustain  his  contentions,  such  as  pertinent  de- 
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cisions  of  the  courts  or  authoritative  military  precedents.  To  secure  these  author¬ 
ities,  he  may  communicate  with  the  convening  authority. 

(5)  Reporting  inadvisability  of  trial.  If,  while  preparing  a  case,  he 
discovers  a  matter  which  in  his  opinion  makes  it  inadvisable  to  bring  the  case 
to  trial,  he  will  inform  the  convening  authority  at  once,  provided  it  is  reasonably 
apparent  that  the  matter  was  not  known  to  the  convening  authority  when  the 
charges  were  referred  for  trial.  For  example,  this  action  would  be  appropriate 
when  the  trial  counsel  discovers  that  there  has  not  been  a  substantial  compliance 
with  Article  32,  and  it  appears  that  the  accused  may  be  prejudiced  thereby,  or 
that  the  accused  was  or  is  insane,  or  that  the  only  witness  to  an  essential  fact 
has  disappeared  or  repudiates  the  substance  of  the  testimony  expected  from  him. 

g.  Duties  during  trial.  (1)  General.  He  executes  all  orders  of  the  court. 
Under  the  direction  of  the  court,  he  keeps  or  superintends  the  keeping  of  the 
required  record  of  proceedings. 

Although  his  primary  duty  is  to  prosecute,  any  act,  such  as  the  conscious 
suppression  of  evidence  favorable  to  the  defense,  inconsistent  with  a  genuine 
desire  to  have  the  whole  truth  revealed  is  prohibited.  With  a  view  to  saving  time 
and  expense,  he  should  join  in  appropriate  stipulations  as  to  unimportant  or 
uncontested  matters.  See  1545  (Stipulations). 

He  should  respectfully  call  the  attention  of  the  court  to  any  apparent 
illegalities  or  irregularities  in  its  action  or  in  the  proceedings. 

He  will  take  care  that  any  papers  in  his  possession  which  relate  to  a  case 
referred  to  him  for  trial  and  which  are  not  in  evidence  are  not  exposed  to  any 
risk  of  inadvertent  examination  by  members  of  the  court.  He  will  not  bring 
to  the  attention  of  the  court  any  intimation  of  the  views  of  the  convening  au¬ 
thority,  or  those  of  the  staff  judge  advocate  or  legal  officer,  with  respect  to  the 
guilt  or  innocence  of  the  accused,  an  appropriate  sentence,  or  concerning  any 
other  matter  exclusively  within  the  discretion  of  the  court.  See  Article  37. 

Aside  from  opinions  expressed  in  the  proper  discharge  of  his  duty  to  prose¬ 
cute,  for  example,  in  his  closing  argument  or  in  an  argument  on  a  motion  or  on 
the  admissibility  of  evidence,  he  should  not  give  the  court  his  opinion  upon  any 
point  of  law  arising  during  the  trial  except  in  court  when  it  is  requested  by  the 
military  judge  or  the  president  of  a  special  court-martial  without  a  military 
judge.  It  is  improper  for  him  to  assert  before  the  court  his  personal  belief  as 
to  the  guilt  or  innocence  of  the  accused.  When  he  addresses  the  court,  he  will 
rise. 

(2)  Presentation  of  the  case.  The  trial  counsel  may  make  an  opening 
statement — that  is,  a  brief  statement  of  the  issues  to  be  tried  and  what  he  expects 
to  prove — but  he  will  avoid  including  or  suggesting  matters  as  to  which  no  ad¬ 
missible  evidence  is  available  or  intended  to  be  offered.  Ordinarily,  such  a  state¬ 
ment  is  made  immediately  before  the  introduction  of  evidence  for  the  prosecu¬ 
tion,  but  in  exceptional  cases  the  military  judge,  or  the  president  of  a  special 
court-martial  without  a  military  judge,  in  his  discretion  may  permit  like  state¬ 
ments  to  be  made  at  later  stages  of  the  proceedings. 

On  behalf  of  the  prosecution,  lie  conducts  the  direct  and  redirect  exami¬ 
nation  of  the  witnesses  for  the  prosecution  and  the  cross  and  recross-examina¬ 
tion  of  the  witnesses  for  the  defense.  He  will,  unless  the  military  judge,  or  the 
president  of  a  special  court-martial  without  a  military  judge,  otherwise  directs, 
conduct  the  examination  for  the  court  of  any  witnesses  called  by  the  court. 
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On  behalf  of  the  prosecution,  he  may  cross-examine  a  witness  called  by  the 
court  if  the  witness  has  not  previously  testified  for  the  prosecution  or  defense 
(see  1536(1)),  or  if  the  witness  has  so  testified,  as  to  any  new  matter  elicited 
upon  recall  by  the  court  (see  1496  (3) ) . 

See  72  as  to  closing  argument  s. 

h.  Relations  with  the  accused  and  his  counsel.  Except  to  the  extent  that 
this  manual  may  otherwise  require,  it  is  not  his  duty  to  assist  or  advise  the 
defense. 

Immediately  upon  receipt  of  charges  referred  to  him  for  trial,  he  will  serve 
a  copy  of  the  charge  sheet,  as  received  and  corrected  by  him,  on  the  accused  and 
will  inform  the  defense  counsel  that  the  copy  has  been  so  served.  Except  as 
otherwise  directed  by  the  convening  authority  (see,  for  example,  1516(1)  and 
(3)),  he  will  permit  the  defense  to  examine  from  time  to  time  any  paper  ac¬ 
companying  the  charges,  including  the  report  of  investigation  and  papers  sent 
with  the  charges  on  a  rehearing.  lie  will  also  permit  the  defense  to  examine 
from  time  to  time  the  order  convening  the  court  and  all  amending  orders. 
Before  trial,  he  should  advise  the  defense  of  the  probable  witnesses  to  be 
called  by  the  prosecution,  and  the  fact  that  the  defense  has  not  been  so  advised 
with  respect  to  a  witness  who  appears  at  the  trial  may  be  a  ground  for  a 
continuance. 

His  dealings  with  the  defense  should  be  through  any  counsel  the  accused 
may  have.  Thus,  if  lie  desires  to  know  how  the  accused  intends  to  plead  or 
whether  an  enlisted  accused  desires  enlisted  members  on  the  court,  he  will  ask 
the  regularly  detailed  defense  counsel  or  other  counsel,  if  any,  of  the  accused, 
lie  will  not  attempt  to  induce  a  plea  of  guilty. 

The  trial  counsel  will  furnish  every  person  tried  by  the  court  a  copy  of 
the  record  of  the  proceedings  as  soon  as  it  is  authenticated.  In  this  connection, 
see  82 g  ( 1 )  ( Disposition — Del  i  very  t  o  accused ) . 

i.  Duties  after  trial.  See  82,  83,  and  appendix  96  for  rules  and  procedures 
governing  the  preparation,  authentication,  and  disposition  of  the  record  of  trial. 

45.  ASSISTANT  TRIAL  COUNSEL,  a.  General  court-martial.  Unless 
he  is  disqualified  by  reason  of  prior  participation  in  the  case  (6a),  any  person 
named  in  the  convening  order  as  an  assistant  trial  counsel  of  a  general  court- 
martial  may,  under  the  direction  of  the  trial  counsel  or  when  he  is  qualified 
to  be  a  trial  counsel  as  required  by  Article  27(b),  perform  any  duty  imposed 
by  law,  regulation,  or  the  custom  of  the  service  upon  the  trial  counsel  of  the 
court.  See  Article  38(d).  He  will  perform  those  duties  in  connection  with  trials 
which  the  trial  counsel  may  designate.  However,  an  assistant  trial  counsel 
who  is  not  qualified  to  be  a  trial  counsel  as  required  by  Article  27(b)  may  not 
perform  any  of  the  duties  of  the  trial  counsel  before  the  court  in  a  general  court- 
martial  case.  Except  when  the  contrary  affirmatively  appears,  all  duties  per¬ 
formed  outside  of  court  by  the  assistant  trial  counsel  of  a  general  court-martial 
shall  be  deemed  to  have  been  performed  under  the  direction  of  the  trial  counsel. 

b.  Special  court-martial.  Unless  he  is  disqualified  by  reason  of  prior  par¬ 
ticipation  in  the  case,  any  person  named  in  the  order  as  an  assistant  trial  counsel 
of  a  special  court-martial  may  perform  any  duty  of  the  trial  counsel.  See 
Article  38(d).  He  will  perform  those  duties  in  connection  with  trials  which 
the  trial  counsel  may  designate. 
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46.  DEFENSE  COUNSEL,  a.  Selection.  See  6  for  qualifications  of  de¬ 
fense  counsel. 

b.  Disqualification.  A  report  of  facts  will  be  made  at  once  to  the  convening 
authority  for  his  appropriate  action  when  it  appears  to  the  court  or  to  the 
defense  counsel  that  any  member  of  the  defense  named  in  the  convening  order 
is  for  any  reason,  including  unfitness,  bias,  prejudice,  hostility  toward  the 
accused,  lack  of  legal  qualifications  if  required,  or  previous  connection  with 
the  same  case,  unable  properly  and  promptly  to  perform  his  duties  in  any 
case. 

c.  Absence.  For  a  proper  reason,  for  example,  preparation  of  another  case, 
the  military  judge,  or  the  president  of  a  special  court-martial  without  a  mili¬ 
tary  judge,  shall,  with  the  express  consent  of  the  accused,  excuse  from  attend¬ 
ance  during  a  trial  those  personnel  of  the  defense  whose  attendance  will  not 
be  required.  See  Article  38(b). 

d.  General  duties.  When  the  defense  is  not  in  charge  of  individual  counsel 
(42a),  the  duties  of  defense  counsel  are  those  outlined  in  48.  When  the  defense 
is  in  charge  of  individual  counsel,  civilian  or  military,  the  duties  of  defense 
counsel  as  associate  counsel  are  those  which  the  individual  counsel  may  desig¬ 
nate. 

When  charges  are  referred  to  a  court  for  trial,  the  defense  counsel  will 
inform  the  accused  immediately  that  he  has  been  detailed  to  defend  him  at 
the  trial,  explain  his  general  duties,  and  advise  him  of  his  right  to  select 
individual  counsel,  civilian  or  military,  of  his  own  choice  pursuant  to  Article 
38(b).  If  the  accused  expresses  a  desire  to  be  represented  by  individual  counsel, 
the  defense  counsel  will  immediately  report  the  fact  to  the  convening  authority, 
through  the  trial  counsel,  and  take  appropriate  steps  to  secure  and  consult  the 
requested  counsel  and,  if  the  accused  desires,  act  as  associate  counsel.  Unless 
the  accused  otherwise  desires,  the  defense  counsel  will  undertake  the  immediate 
preparation  of  the  defense  without  waiting  for  the  detail  or  retention  of  any 
individual  counsel. 

47.  ASSISTANT  DEFENSE  COUNSEL.  Unless  he  is  disqualified  by 
reason  of  prior  participation  in  the  case  (6a;  Art.  27(a)),  any  person  named 
in  the  order  as  an  assistant  defense  counsel  of  a  general  or  special  court-martial 
may,  when  he  is  qualified  to  be  the  defense  counsel  as  required  by  Article  27, 
perform  any  duty  imposed  by  law,  regulations,  or  custom  of  the  service  upon 
counsel  for  the  accused.  See  Article  38(e).  Unless  in  charge  of  the  defense,  he 
will  perform  those  duties  in  connection  with  the  trial  that  the  counsel  in  charge 
of  the  defense  may  designate.  However,  an  assistant  defense  counsel  who  is 
not  qualified  to  be  defense  counsel  as  required  by  Article  27  may  not  perform 
any  of  the  duties  of  the  defense  counsel  before  the  court  in  a  general  or  special 
court-martial  case.  Except  when  the  contrary  affirmatively  appears,  all  duties 
performed  outside  of  court  by  the  assistant  defense  counsel  shall  be  deemed  to 
have  been  performed  under  the  direction  of  the  counsel  in  charge  of  the 
defense. 

48.  COUNSEL  FOR  THE  ACCUSED,  a.  Statutory  right  to  counsel 

of  his  own  choice.  The  accused  has  the  right  to  be  represented  in  his  defense 
before  a  general  or  special  court-martial  by  civilian  counsel  if  provided  by  him, 
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or  by  the  military  counsel  of  his  own  selection  if  reasonably  available,  or  by  the 
defense  counsel  detailed  under  Art  icle  27.  Should  the  accused  have  counsel  of  his 
own  selection,  the  defense  counsel  and  any  assistant  defense  counsel  who  were 
detailed,  shall,  if  the  accused  so  desires,  act  as  his  associate  counsel;  otherwise 
they  shall  be  excused  by  the  military  judge  or  by  the  president  of  a  special 
court-martial  without  a  military  judge  (Art.  38(b)).  Civilian  counsel  will  not 
be  provided  at  the  expense  of  the  United  States. 

Only  a  person  qualified  under  Article  27(b)  or  otherwise  qualified  as  a 
lawyer  may  act  as  individual  counsel  or  represent  an  accused  before  a  general 
court-martial  or  a  special  court-martial  at  which  a  bad-conduct  discharge  may 
be  adjudged.  Even  at  his  own  insistence  after  full  advice  an  accused  may  not 
be  represented  by  a  person  who  does  not  fall  within  one  of  these  categories.  An 
accused  may,  if  he  desires,  conduct  his  own  defense  without  assistance  of 
counsel.  In  such  a  case,  the  military  judge  or  the  president  of  a  special  court- 
martial  without  a  military  judge  (15&),  shall  advise  him  of  his  right  to  be 
represented  by  qualified  counsel.  In  any  case,  whether  represented  by  counsel 
or  by  himself,  an  accused  may  have  a  nonlawyer  present  and  seated  at  the 
counsel  table  and  may  consult  with  him,  subject  to  the  discretion  of  the  military 
judge  or  the  president  of  a  special  court-martial  without  a  military  judge. 

Military  personnel  on  active  duty  or  persons  employed  by  the  armed  forces 
shall  not  solicit  or  accept  fees  of  any  kind  from  an  accused  as  reimbursement  for 
acting  as  his  counsel  before  a  court-martial  or  before  any  of  the  appellate 
agencies  concerned  with  the  administration  of  justice  under  the  code. 

b.  Detail  of  individual  military  counsel.  The  application  for  the  detail 
of  a  person  requested  by  the  accused  as  military  counsel  may  be  made  by  the 
accused  or  by  anyone  on  his  behalf,  but  it  is  usually  forwarded  by  the  defense 
counsel  to  the  convening  authority.  The  convening  authority  will  take  the 
following  action : 

(1)  If  the  requested  counsel  is  within  his  immediate  command  and  is 
reasonably  available,  he  will  make  the  detail  and  order  any  necessary 
travel.  If  he  determines  that  the  requested  counsel  is  not  reasonably  avail¬ 
able,  he  will  so  advise  the  accused. 

(2)  If  the  requested  counsel  is  not  a  member  of  the  command  of  the 
convening  authority,  the  convening  authority  will  forward  the  request  for 
a  determination  of  availability  to  the  commanding  officer  or  head  of  the 
organization,  activity,  or  agency  with  which  the  requested  counsel  is 
on  duty. 

When  a  determination  is  made  within  a  military  department  that  requested 
counsel  is  not  available,  unless  made  at  departmental  level  or  by  a  commanding 
officer  or  supervisor  immediately  subordinate  to  the  departmental  level,  that 
determination  is  subject  to  appeal  to  the  requested  counsel’s  next  higher  com¬ 
manding  officer  or  level  of  supervision.  Appeals  may  not  be  made  which  require 
action  at  departmental  or  higher  level.  The  accused  will  be  promptly  notified 
of  any  decision  on  a  request  or  an  appeal.  A  pending  appeal  is  ordinarily  a 
proper  ground  for  postponement  or  continuance  of  the  trial.  When  a  deter¬ 
mination  has  been  made  that  requested  military  counsel  is  not  reasonably 
available  and  the  case  is  subsequently  tried  by  a  special  or  general  court-martial, 
the  application  of  the  accused  for  that  counsel  and  the  actions  of  the  convening 
authority  and,  if  applicable,  of  other  authorities,  together  with  the  reasons  for 
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the  determination,  shall  be  made  a  matter  of  record  and  be  included  with  the 
record  of  trial. 

A  person  who  has  acted  as  a  member  of  the  prosecution  in  the  same  case 
is  not  available  for  detail  as  individual  counsel.  See  6a  and  Article  27.  A  military 
person  who  has  been  made  available  to  act  as  individual  counsel  will,  so  far 
as  is  practicable,  be  relieved  of  all  other  duties  which  may  interfere  with  the 
proper  preparation  and  presentation  of  the  accused’s  case. 

c.  Duties  in  general.  An  officer  or  other  military  person  acting  as  counsel 
for  the  accused  before  a  general  or  special  court-martial  will  perform  such 
duties  as  usually  devolve  upon  the  counsel  for  a  defendant  before  a  civilian 
eourt  in  a  criminal  case.  He  will  guard  the  interests  of  the  accused  by  all  honor¬ 
able  and  legitimate  means  known  to  the  law.  It  is  his  duty  to  undertake  the 
defense  regardless  of  his  personal  opinion  as  to  the  guilt  of  the  accused;  to 
disclose  to  the  accused  any  interest  he  may  have  in  connection  with  the  case, 
any  ground  of  possible  disqualification,  and  any  other  matter  which  might  in¬ 
fluence  the  accused  in  the  selection  of  counsel;  to  represent  the  accused  with 
undivided  fidelity;  and  not  to  divulge  his  secrets  or  confidence.  It  is  improper 
for  him  to  assert  in  argument  his  personal  belief  in  the  innocence  of  the  accused 
or  to  tolerate  any  manner  of  fraud  or  chicane. 

When  a  defense  counsel  is  designated  to  defend  twro  or  more  coaccused 
in  a  joint  or  common  trial,  he  should  advise  them  of  any  conflicting  interests 
in  the  conduct  of  their  defense  which  would,  in  his  opinion,  warrant  a  request 
on  the  part  of  any  of  the  accused  for  other  counsel. 

d.  Securing  witnesses.  He  should  make  timely  request  to  the  trial  counsel 
to  secure  the  attendance  of  defense  witnesses,  and  with  a  view  to  saving  time, 
labor,  and  expense,  he  should  cooperate  with  the  trial  counsel  in  the  preparation 
of  depositions  and  in  appropriate  stipulations  as  to  unimportant  or  uncontested 
matters.  See  1546  (Stipulations). 

e.  Request  for  trial  by  the  military  judge  alone.  If  the  case  has  been 
referred  to  a  court  to  which  a  military  judge  has  been  detailed,  he  will  advise 
the  accused  that,  prior  to  assembly,  the  accused  may  request  that  he  be  tried 
by  the  military  judge  alone.  See  Articles  16  and  18.  If  the  accused  desires  to 
request  trial  by  the  military  judge  alone,  the  defense  counsel  will  prepare  a 
written  request  to  be  signed  by  the  accused  and  himself  and  forward  it  through 
the  trial  counsel  to  the  military  judge  for  decision.  See  appendix  8e. 

f.  Request  for  enlisted  members  for  the  court.  Before  the  trial,  he  will 
also  advise  an  accused  enlisted  person  of  his  right  to  have  enlisted  persons  as 
members  of  the  court.  See  Article  25(c).  If  the  accused  elects  to  exercise  this 
right,  the  defense  counsel  will  prepare  the  written  request  required  by  Article 
25(c),  have  it  signed  by  the  accused,  and  forward  it  without  delay,  through  the 
trial  counsel,  to  the  convening  authority  or  to  the  court  if  trial  is  imminent. 

g.  Consultation  with  the  accused.  He  will  explain  to  the  accused  the 
meaning  and  effect  of  a  plea  of  guilty  and  his  right  to  introduce  evidence  after 
such  a  plea  (70;  app.  8a) ;  his  right  to  testify  or  to  remain  silent  (148c,  1496; 
app.  8a) ;  his  right,  after  findings  are  announced,  to  make  an  unsworn  state¬ 
ment  and  to  introduce  evidence  as  to  matters  in  extenuation  and  mitigation 
(75c;  app.  8a) ;  and  his  right  to  assert  any  proper  defense  or  objection,  such  as 
the  statute  of  limitation:?  in  an  appropriate  case  (68c,  746).  These  explanations 
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will  be  made  regardless  of  the  intentions  of  the  accused  as  to  testifying  or  as 
to  how  he  will  plead.  Counsel  should  endeavor  to  obtain  full  knowledge  of  all 
the  facts  of  the  case  before  advising  the  accused,  and  he  is  bound  to  give  the 
accused  his  candid  opinion  of  the  merits  of  the  case. 

h.  Preparation  for  trial.  Ample  opportunity  will  be  given  the  accused 
and  his  counsel  to  prepare  the  defense,  including  opportunities  to  interview 
each  other  and  any  other  person.  See  42c  and  44 A.  Counsel's  preparation  for 
trial  should  include  a  consideration  of  the  essential  elements  of  each  offense 
charged  and  of  the  pertinent  rules  of  evidence,  to  the  end  that  the  evidence  he 
proposes  to  introduce  in  defense  may  be  confined  to  competent  evidence,  and 
that  he  may  be  ready  to  make  appropriate  objection  to  any  incompetent  evi¬ 
dence  that  might  be  offered  by  the  prosecution.  If  practicable,  he  should  plan 
to  introduce  the  defense  evidence  in  the  sequence  of  events  and  to  defend  against 
the  alleged  offenses  in  the  order  charged.  When  he  addresses  the  court,  he  will 
rise. 

The  provisions  of  44/(4)  apply  equally  to  counsel  for  the  defense. 

i.  Presentation  of  the  defense.  Counsel  may  make  an  opening  statement 
for  the  defense  similar  to  that  indicated  in  44<7(2).  This  statement  is  ordinarily 
made  just  after  the  prosecution  has  rested  or  immediately  following  the  opening 
statement  of  the  trial  counsel,  but  in  exceptional  cases  the  military  judge,  or  the 
president  of  a  special  court-martial  without  a  military  judge,  as  a  matter  of  dis¬ 
cretion  may  permit  it  or  other  like  statements  to  be  made  at  other  stages  of  the 
proceedings. 

On  behalf  of  the  defense,  he  conducts  the  direct  and  redirect  examination 
of  witnesses  for  the  defense.  He  conducts  cross  and  recross-examination  of  prose¬ 
cution  witnesses  and  of  witnesses  called  by  the  court. 

See  72  as  to  closing  arguments. 

j.  Absence  of  accused.  When  the  trial  proceeds  after  the  accused  has 
voluntarily  absented  himself  without  authority  (11),  the  counsel  should  con¬ 
tinue  to  represent  the  accused. 

k.  Duties  after  trial.  (1)  Clemency  petition.  At  the  close  of  the  trial  or  as 
soon  thereafter  as  practicable,  if  the  accused  is  found  guilty,  the  defense  counsel 
may  prepare  a  recommendation  for  clemency  setting  forth  any  matters  as  to 
clemency  which  he  desires  to  have  considered  by  the  members  of  the  court  or  the 
reviewing  authority.  He  will  secure  the  signatures  of  those  members  of  the  court 
who  have  indicated  their  willingness  to  sign  the  recommendation,  and  will  sub¬ 
mit  it  to  the  trial  counsel  for  attachment  to  the  record  of  trial.  See  77a. 

(2)  Appellate  brief.  In  every  court-martial  proceeding,  the  defense 
counsel  may,  in  the  event  of  conviction,  forward  for  attachment  to  the  record  of 
proceedings  a  brief  of  such  matters  as  he  feels  should  be  considered  in  behalf 
of  the  accused  on  review,  including  any  objection  to  the  contents  of  the  record 
which  he  considers  appropriate  (82c ;  Art.  38  (c) ) . 

(3)  Advising  accused  of  apellate  rights.  If  the  accused  is  convicted,  the 
defense  counsel  will  advise  him  in  detail  of  his  appellate  rights.  For  example,  in 
an  appropriate  case,  he  shall  advise  him  of  his  right  to  be  represented  before  the 
Court  of  Military  Review  and,  when  appropriate,  he  will  assist  the  accused  in 
requesting  appellate  representation  by  preparing  a  letter  for  the  signature  of  the 
accused,  addressed  to  the  appropriate  authority,  or  by  other  means.  Although 
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direct  communication  with  the  appellate  defense  counsel  is  authorized,  a  request 
for  appellate  representation  ordinarily  will  be  forwarded  to  the  convening  au¬ 
thority  in  order  that  it  may  be  attached  to  the  record  of  trial.  The  accused  shall 
have  10  days  from  notice  of  the  action  of  the  convening  authority  (84),  or  in 
special  court-martial  cases  in  which  action  is  taken  by  a  separate  officer  exercis¬ 
ing  general  court-martial  authority  (94a(3)),  from  notice  of  the  action  of  the 
latter,  in  which  to  forward  a  request  that  he  be  represented  by  appellate  counsel 
before  a  Court  of  Military  Review.  Such  a  request  should  be  made  conditional 
upon  the  record  being  referred  to  a  Court  of  Military  Review  under  Article  66 
or  Article  69.  The  accused  should  be  advised  that  his  failure  to  forward  within 
10  days  a  request  for  appellate  representation  may  be  regarded  as  a  waiver  of 
his  right  to  appellate  counsel  before  the  Court  of  Military  Review,  if  that  court 
has  taken  its  final  action  in  the  case  before  receipt  of  such  a  request.  The  defense 
counsel  should  also  advise  the  accused  of  any  right  he  may  have  to  appeal  to  the 
Court  of  Military  Appeals  and  to  be  represented  before  that  court  by  appellate 
defense  counsel.  See  102  in  this  connection. 

(4)  Deferment  of  confinement.  If  the  accused  is  convicted  and  his  sen¬ 
tence  includes  confinement  at  hard  labor,  the  defense  counsel  will  advise  him 
of  his  right  to  make  application  for  deferment  of  service  of  the  confinement  in 
accordance  with  Article  57(d).  See  88/. 

(5)  Examination  of  record.  See  82c  for  duties  in  connection  with  ex¬ 
amination  of  the  record  of  trial. 

49.  REPORTER,  a.  Authority  to  detail  or  employ.  See  7  and  Article  28 
for  the  authority  for,  and  the  manner  of  detailing  or  employing,  reporters 
and  33&  as  to  the  manner  of  directing  that  a  reporter  not  be  used  in  a  special 
court-martial. 

h.  Duties.  (1)  General.  See  Article  39.  He  shall  record  the  proceedings  of 
and  testimony  taken  before  courts-martial,  courts  of  inquiry,  or  military  com¬ 
missions  for  which  he  is  detailed  or  employed  (Art.  28)  and  may  do  this  in 
the  first  instance  in  longhand,  shorthand,  or  by  mechanical  or  electronic  means. 
If  a  question  is  raised  at  the  trial  as  to  whether  any  particular  matter  is 
included  in  the  term,  “proceedings  of  and  testimony  taken,”  the  military  judge, 
or  the  president  of  a  special  court-martial  without  a  military  judge,  will  deter¬ 
mine  the  question  in  accordance  with  applicable  law  and  regulation.  It  is  the 
duty  of  the  reporter  to  include  in  the  record  everything  which  is  said  or  takes 
place  in  open  sessions,  hearings  out  of  the  presence  of  the  court  members,  and 
the  reporter  will  omit  no  portion  of  these  proceedings  from  the  record.  The  re¬ 
porter  will  follow  the  forms  prescribed  for  the  preparation  of  records  con¬ 
tained  in  appendix  9  and  will  be  familiar  with  the  provisions  of  82.  He  will 
discharge  his  duties  as  promptly  as  practicable  under  the  circumstances. 

(2)  Copies  of  record.  In  general  and  special  court-martial  cases  in 
which  the  sentence  adjudged  affects  a  general  or  flag  officer,  or  includes  death, 
dismissal,  dishonorable  or  bad-conduct  discharge,  or  confinement  for  one  year 
or  more,  the  reporter  will  prepare  an  original  and  two  copies  of  each  record 
and  of  all  documentary  exhibits  and  additional  copies  of  each  record  and  of 
all  documentary  exhibits  received  in  evidence  equal  to  the  number  of  accused 
tried.  In  all  other  general  and  special  court-martial  cases,  the  reporter  will 
prepare  an  original  of  each  record  and  of  all  documentary  exhibits  and  copies 
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of  each  record  and  of  all  documentary  exhibits  received  in  evidence  equal  to 
the  number  of  accused  tried. 

In  any  general  or  special  court-martial  case,  the  convening  authority 
may  direct  that  additional  copies  of  the  record  and  of  documentary  exhibits 
be  prepared. 

(3)  Oath ;  compensation.  See  chapter  XXII  as  to  oaths  generally.  The 
Secretary  concerned  will  provide  regulations  concerning  the  form  of  the  oath 
for  the  reporter,  the  time  and  place  of  the  taking  thereof,  the  manner  of  record¬ 
ing  same,  and  whether  the  reporter  shall  take  one  oath  for  all  cases  in  which 
he  performs  these  duties,  or  whether  he  shall  take  an  oath  for  each  particular 
case.  The  Secretary  concerned  may  prescribe  regulations  for  the  payment  of 
allowances,  expenses,  per  diem,  and  compensation  of  reporters. 

50.  INTERPRETER,  a.  Authority  to  detail  or  employ.  See  Article  28. 
See  7  for  the  authority  for,  and  manner  of  detailing  or  employing,  interpreters 
and  53 i  for  the  rule  as  to  the  detail  or  employment  of  an  interpreter  for  an 
accused  who  does  not  understand  the  English  language. 

b.  Duties;  oath;  compensation.  He  shall  interpret  for  the  court,  com¬ 
mission,  or  the  accused.  In  questioning  a  witness  through  an  interpreter,  the 
question  should  be  put  in  the  same  interrogatory  form  as  when  questioning  a 
witness  not  through  an  interpreter.  The  interrogator,  for  example,  will  ask, 
“What  is  your  name?”  rather  than  state  to  the  interpreter,  “Ask  the  witness 
what  his  name  is.”  The  interpreter  should  translate  questions  and  answers  as 
given  to  him.  Thus,  if  the  question  is,  “What  is  your  name?”  the  question  should 
be  asked  in  the  language  of  the  witness,  and  the  interpreter  should  not  use  such 
a  form  as,  “They  want  to  know  what  your  name  is.” 

The  Secretary  concerned  will  provide  regulations  concerning  the  form  of 
the  oath  for  the  interpreter,  the  time  and  place  of  the  taking  thereof,  the 
manner  of  recording  same,  and  whether  the  interpreter  shall  take  one  oath  for 
all  cases  in  which  he  performs  these  duties,  or  whether  he  shall  take  an  oath 
for  each  particular  case.  The  Secretary  concerned  may  prescribe  regulations 
for  the  payment  of  allowances,  expenses,  per  diem,  and  compensation  of 
interpreters. 

c.  Counter-interpreters.  The  accused  may,  at  his  own  expense,  provide 
a  counter-interpreter  to  test  the  translation  of  the  detailed  or  employed 
interpreter.  See  141. 

51.  GUARDS,  CLERKS,  AND  ORDERLIES.  When  appropriate,  the 
convening  authority  or,  if  the  trial  is  to  be  held  at  a  distance,  the  commanding 
officer  of  the  post,  camp,  or  station  where  the  trial  is  to  be  held  will  provide 
guards  and  detail  suitable  enlisted  persons  as  clerks  and  orderlies  to  assist  the 
members  and  officers  of  the  court. 
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REFERENCE  TO  CONVENING  AUTHORITY— MISCELLANEOUS  MATTERS— INTRO- 
DUCTION  OF  EVIDENCE— ACTION  WHEN  EVIDENCE  INDICATES  AN  OFFENSE 
NOT  CHARGED— WITHDRAWAL  OF  SPECIFICATIONS;  MISTRIALS— INTER¬ 
LOCUTORY  QUESTIONS  OTHER  THAN  CHALLENGES— POSTPONEMENTS  AND 
CONTINUANCES 

52.  REFERENCE  TO  CONVENING  AUTHORITY.  When  a  matter  as 
to  future  proceedings  in  a  trial  by  court-martial  is  referred  to  a  convening  au¬ 
thority  exercising  general  court-martial  jurisdiction,  he  will  refer  the  matter 
to  his  staff  judge  advocate  or  legal  officer  for  consideration  and  advice. 

53.  MISCELLANEOUS  MATTERS,  a.  Order  of  proceedings.  The 

chronological  order  of  the  usual  proceedings  in  trials  by  general  and  special 
courts-martial  is  indicated  in  the  guide  to  procedure  in  appendix  8  and  in  the 
forms  of  records  in  appendices  9  and  10. 

b.  Proceedings  in  each  case  to  be  complete.  In  each  case,  the  proceedings 
and  the  record  thereof  must  be  completed  without  reference  to  any  other  case. 
For  example,  the  requirement  for  appropriate  instructions  in  each  case  cannot 
be  met  if  the  military  judge,  or  president  of  a  special  court-martial  without 
a  military  judge,  simply  refers  to  instructions  given  to  those  same  court  mem¬ 
bers  in  another  or  related  case. 

c.  Joint  and  common  trials.  In  joint  trials  (26 d)  and  in  common  trials 
(33Z)  each  of  the  accused  must  in  general  be  accorded  every  right  and  privilege 
which  he  would  have  if  tried  separately.  For  example,  each  accused  may,  if 
he  desires,  be  defended  by  individual  counsel,  make  individual  challenges 
for  cause  (62 A),  make  individual  peremptory  challenges  (62e),  cross-examine 
witnesses,  testify  in  his  own  behalf,  introduce  evidence  in  his  own  behalf,  make 
an  individual  request  that  the  membership  of  the  court  include  enlisted  persons, 
if  an  enlisted  accused  (46,  616.),  and,  if  a  military  judge  has  been  detailed, 
make  an  individual  request  for  trial  by  the  military  judge  alone.  In  a  joint  or 
common  trial,  evidence  which  is  admissible  against  only  one  or  some  of  the 
joint  or  several  accused  may  be  considered  only  against  the  accused  concerned. 
For  example,  see  1406.  When  the  evidence  is  equally  applicable  to  several  or  all 
accused,  however,  needless  repetition  may  be  avoided  by  the  use  of  appropriate 
language  and  consolidation  of  evidence  pertinent  to  all  accused. 

d.  Sessions.  (1)  Article  39(a)  session.  At  any  time  after  the  service  of 
charges  which  have  been  referred  for  trial  to  a  court-martial  composed  of  a 
military  judge  and  members,  the  military  judge  may,  subject  to  Article  35,  call 
the  court  into  session  without  the  presence  of  the  members  for  the  purpose  of: 

(a)  hearing  and  determining  motions  raising  defenses  or  objections 
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which  are  capable  of  determination  without  trial  of  the  issues  raised  by  a 
plea  of  not  guilty ; 

(&)  hearing  and  ruling  upon  any  matter  which  may  be  ruled  upon  by  „ 
the  military  judge,  whether  or  not  the  matter  is  appropriate  for  later  con¬ 
sideration  or  decision  by  the  members  of  the  court ; 

( c )  holding  the  arraignment  and  receiving  the  pleas  of  the  accused,  if 
permitted  by  the  regulations  of  the  Secretary  concerned ;  and 

( d )  performing  any  other  procedural  function  which  may  be  per¬ 
formed  by  the  military  judge  which  does  not  require  the  presence  of  the 
members  of  the  court. 

These  proceedings  are  a  part  of  the  trial  and  shall  be  conducted  in  the  pres¬ 
ence  of  the  accused,  the  defense  counsel,  and  the  trial  counsel.  See  57*7(2)  and 
73 d.  Process,  including  a  subpoena,  may  be  issued  to  compel  the  attendance  of 
witnesses  and  the  production  of  evidence.  See  115. 

The  military  judge  of  a  court-martial  composed  of  a  military  judge  and 
members  should,  ordinarily,  call  the  court  into  session  without  the  attendance  of 
members  for  the  purpose  of  ascertaining,  when  applicable,  the  existence  of  a 
request  for  trial  by  military  judge  alone  or  a  request  for  enlisted  members;  dis¬ 
posing  of  interlocutory  matters;  hearing  defenses  and  objections;  ruling  upon 
other  matters  that  may  legally  be  ruled  upon  by  the  military  judge  such  as 
admitting  evidence;  and  performing  other  procedural  functions  which  do  not 
require  the  presence  of  court  members.  He  may  also,  if  permitted  by  regulations 
of  the  Secretary  concerned,  hold  the  arraignment,  receive  pleas,  and  enter 
findings  of  guilty  upon  an  accepted  plea  of  guilty.  The  military  judge  may  call 
the  court  into  one  or  more  Article  39(a)  sessions  prior  to  assembly,  after  as¬ 
sembly,  and  when  directed  by  the  appropriate  reviewing  authority,  subsequent 
to  announcement  of  sentence. 

A  typical  matter  which  may  be  disposed  of  at  an  Article  39(a)  session  prior 
to  assembly  is  the  decision  on  the  admissibility  of  a  contested  statement  of  the 
accused.  An  objection  by  the  defense  to  the  admissibility  of  a  statement  on  the 
ground  that  it  was  not  voluntary  may  involve  a  lengthy  hearing  before  the  mili¬ 
tary  judge  from  which  the  members  of  the  court  are  excluded.  By  ruling  on  this 
question  at  such  a  session  before  the  members  of  the  court  have  assembled,  the 
members  arc  not  required  to  spend  considerable  time  waiting  for  a  decision  of 
the  military  judge.  If  the  military  judge  sustains  the  objection,  the  issue  is 
resolved,  and  the  facts  and  innuendoes  surrounding  the  making  of  the  statement 
will  not  reach  the  members  by  inference  or  otherwise.  If  the  military  judge 
determines  to  admit  tire  statement,  the  issue  of  voluntariness  may  be  presented 
to  the  full  court. 

An  Article  39(a)  session  may  be  held  after  announcement  of  sentence 
in  order  to  dispose  of  matters  raised  by  appellate  authorities  such  as  questions 
of  jurisdiction  or  speedy  trial.  For  example,  if  a  Court  of  Military  Review 
remands  a  case  for  consideration  of  a  speedy  trial  issue,  the  military  judge  may 
call  the  court  into  session  without  members  to  dispose  of  the  question. 

(2)  Military  judge  alone,  (a)  General.  A  general  or  special  court-martial 
to  which  a  military  judge  has  been  detailed  shall  consist  of  the  military  judge 
alone  if  the  accused,  before  the  court  is  assembled,  so  requests  in  writing  and  the 
military  judge  approves.  Before  deciding  whether  to  make  such  a  request,  the 
accused  is  entitled  to  know  the  identity  of  the  military  judge  and  to  consult 
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with  his  defense  counsel  (Article  16).  The  military  judge  may  hear  arguments 
from  both  trial  and  defense  counsel  prior  to  acting  on  a  request  for  trial  before 
him  alone.  See  appendix  8e  for  form  of  request. 

Since  a  general  court-martial  composed  of  a  military  judge  alone  does 
not  have  jurisdiction  to  try  any  case  which  has  been  referred  for  trial  as  capital 
(14a) ,  the  accused  in  such  a  case  has  no  right  to  request  trial  before  the  military 
judge  alone. 

(5)  Request  'prior  to  trial.  If  the  accused  has  requested  trial  by  the 
military  judge  alone  and  the  military  judge  has  approved  the  request  prior  to 
the  start  of  trial,  he  should  assure  himself  at  the  trial,  before  announcing  that 
the  court  has  assembled,  that  the  request  was  understandingly  made  by 
the  accused.  After  a  request  has  been  approved,  it  may  be  withdrawn  by  the 
accused  at  any  time  before  assembly  of  the  court  in  the  discretion  of  the  military 
judge.  If  the  military  judge  finds  that  the  approved  request  is  defective  or  al¬ 
lows  the  accused  to  withdraw  it,  he  may  either  adjourn  the  session  or  call  the 
court  into  Article  39(a)  session  preparatory  to  assembly  of  the  court  with 
members.  If  the  request  was  understandingly  made  and  has  not  been  withdrawn, 
the  military  judge  should  immediately  announce  that  the  court  has  assembled. 
See  61  g  and  appendix  85  for  procedure. 

(c)  Request  made  at  Article  39(a)  session.  A  request  for  trial  by 
the  military  judge  alone,  if  not  made  earlier,  should  be  made  at  any  Article 
39(a)  session  held  prior  to  assembly.  If  the  military  judge  has  a  pending  request 
at  an  Article  39(a)  session,  he  will  assure  himself  at  the  session  that  the  request 
was  understandingly  made.  If  the  military  judge  approves  the  request,  he 
should  announce  that  the  court  is  assembled  and  proceed  with  the  trial  of  the 
case.  If  the  military  judge  disapproves  the  request,  he  should  continue  with  the 
Article  39(a)  proceedings.  See  appendix  8a  for  procedure. 

(d)  Inquiry  prior  to  assembly  with  members.  If  a  request  for  trial 
by  the  military  judge  alone  has  not  been  made  prior  to  trial  or  at  an  Article 
39(a)  session,  if  any,  the  military  judge,  after  calling  the  court  to  order,  should 
give  the  accused  an  opportunity  to  make  such  a  request.  If  the  accused  submits  a 
request  and  the  military  judge  approves,  the  military  judge  should  excuse  the 
members  from  further  participation  in  the  case  and  announce  that  the  court  is 
assembled  for  the  trial  of  the  case.  If  the  accused  expressly  declines  to  submit  a 
request  or  if  the  military  judge  disapproves  the  request,  the  trial  will  proceed. 
See  61^7  and  appendix  8 b  for  procedure. 

(e)  Procedure.  The  same  general  procedure  shall  be  used  in  a  trial 
before  the  military  judge  alone  as  is  used  in  a  trial  before  a  military  judge  and 
members.  The  military  judge  rules  finally  on  all  questions  of  law  and  fact  in  the 
case  including  the  admissibility  of  evidence  and  the  factual  issue  of  the  mental 
responsibility  of  the  accused.  The  military  judge  shall  also  determine  the 
guilt  or  innocence  of  the  accused  and,  when  appropriate,  adjudge  a  sentence. 
The  military  judge  shall  make  a  general  finding  and  shall  in  addition  find  the 
facts  specially  when  requested.  See  395(5),  74?’,  and  appendix  85. 

(3)  Miscellaneous  Provisions.  The  Article  39(a)  session  and  the  pro¬ 
ceedings  before  the  court  composed  of  the  military  judge  alone,  as  well  as  the 
proceedings  before  the  court  with  members,  are  all  open  sessions.  Consultation 
of  the  court  members  with  counsel  or  the  military  judge,  shall  also  take  place 
in  open  session,  shall  be  made  a  part  of  the  record,  and  shall  be  in  the  presence 
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of  the  accused,  the  defense  counsel,  the  trial  counsel,  and,  when  a  military 
judge  is  detailed,  in  the  presence  of  the  military  judge.  See  57^(2)  and  73 d. 

A  court-martial  with  members  will  sit  in  closed  sessions  during  the  de¬ 
liberation  and  voting  upon  the  findings  and  sentence,  and  upon  other  matters 
properly  referred  to  it  for  decision.  Only  the  members  of  the  court  who  are 
to  vote  shall  be  present  at  these  closed  sessions.  The  military  judge  may  not 
consult  with  the  members  of  the  court  except  in  the  presence  of  the  accused, 
trial  counsel,  and  defense  counsel,  nor  may  the  military  judge  vote  with  the 
members  of  the  court. 

No  member  of  a  general  or  special  court-martial  shall  have  access  to  or 
use  in  any  open  or  closed  session  the  Manual  for  Courts-Martial,  reports  of 
decided  cases,  or  any  other  reference  material,  except  that  the  president  of  a 
special  court-martial  without  a  military  judge  may  use  these  publications  or 
materials  in  open  session. 

e.  Spectators ;  publicity.  As  a  general  rule,  the  public  shall  be  permitted 
to  attend  open  sessions  of  courts-martial.  Unless  otherwise  limited  by  directives 
of  the  Secretary  of  a  Department,  the  convening  authority,  the  military  judge, 
or  the  president  of  a  special  court-martial  without  a  military  judge  may, 
for  security  or  other  good  reasons,  direct  that  the  public  or  certain  portions 
thereof  be  excluded  from  a  trial.  However,  all  spectators  may  be  excluded 
from  an  entire  trial,  over  the  accused’s  objection,  only  to  prevent  the  dis¬ 
closure  of  classified  information.  The  authority  to  exclude  should  be  cau¬ 
tiously  exercised,  and  the  right  of  the  accused  to  a  trial  completely  open 
to  the  public  must  be  weighed  against  the  public  policy  considerations  jus¬ 
tifying  exclusion.  In  most  instances,  it  is  proper  to  exclude  only  those  persons 
falling  within  a  limited  category  for  which  good  reasons  exist  for  exclusion. 
For  example,  it  would  be  proper  to  exclude  minors  when  the  evidence  is  likely 
to  involve  scandalous  or  indecent  matter  which  would  have  an  adverse  effect 
on  immature  minds,  to  exclude  those  persons  that  would  cause  an  overcrowded 
courtroom  or  displace  those  with  a  special  concern  in  the  trial,  and  to  exclude 
any  person  who  interferes  with  the  administration  of  justice.  Further,  it  would 
be  proper  to  exclude  all  spectators  temporarily  when  a  child  witness  cannot 
coherently  testify  before  an  audience. 

Persons  other  than  the  accused  have  no  standing  to  object  to  the  exclusion 
of  spectators.  When  practicable,  notices  of  the  time  and  place  of  sessions  of 
courts-martial  will  be  published  so  that  persons  subject  to  the  code  may  bo 
afforded  opportunity  to  attend  as  spectators  provided  attendance  does  not  inter¬ 
fere  with  the  performance  of  their  duties.  See  also  118  (Contempts). 

The  taking  of  photographs  in  the  courtroom  during  an  open  or  closed  ses¬ 
sion  of  the  court,  broadcasting  of  the  proceedings  from  the  courtroom  by  radio 
or  television,  or  the  recording  of  the  proceedings  by  recording  or  similar  devices 
for  public  release  or  broadcast  will  not  be  permitted. 

The  release  of  information  with  respect  to  suspected  offenses  and  trials  by 
courts-martial  will  be  in  accordance  with  regulations  of  the  Secretary  of  a 
Department. 

f.  Witnesses.  Ordinarily,  witnesses  other  than  the  accused  should  be 
excluded  from  the  courtroom  except  when  they  are  testifying.  To  prevent  the 
false  shaping  of  testimony  through  collusion,  coercion,  or  other  means,  the  mili¬ 
tary  judge,  or  the  president  of  a  special  court-martial  without  a  military  judge, 
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upon  his  own  motion  or  upon  motion  of  counsel  may  instruct  a  witness  to  refrain 
from  discussing  his  testimony  or  prospective  testimony  with  anyone  except 
counsel  or  the  accused  in  the  case.  See  appendix  8  for  form  of  instruction. 

g.  Opportunity  to  present  and  support  contentions.  Both  sides  are 
entitled  to  an  opportunity  properly  to  present  and  support  their  respective  con¬ 
tentions  upon  any  question  or  matter  presented  to  the  court  for  decision.  Re¬ 
stricting  argument,  particularly  in  long  and  complicated  cases,  or  an  arbitrary 
refusal  to  entertain  argument  on  an  interlocutory  question,  may  constitute 
error;  however,  the  right  to  present  argument  should  not  be  abused,  and  the 
military  judge  or  president  of  a  special  court-martial  without  a  military  judge 
may  as  a  matter  of  discretion  limit  or  refuse  to  hear  argument  when  it  is  trivial, 
mere  repetition,  or  made  for  the  purpose  of  delay.  Arguments  throughout  the 
trial  may  be  oral,  in  writing,  or  both.  See  82 b  (4)  in  this  connection. 

li.  Explanation  of  rights  of  accused.  Ordinarily,  the  military  judge,  or  the 
president  of  a  special  court-martial  without  a  military  judge,  need  not  volun¬ 
teer  advice  to  the  accused  during  the  course  of  the  trial  as  it  may  be  assumed 
that  his  counsel  has  performed  his  duties  properly,  has  advised  the  accused 
of  his  rights  and  the  law  affecting  the  case,  and  that,  for  reasons  best  known 
to  them,  they  desire  to  pursue  a  certain  course.  When  deemed  necessary,  the 
military  judge,  or  the  president  of  a  special  court-martial  without  a  mili¬ 
tary  judge,  will  satisfy  himself  that  the  accused  is  aware  of  any  right  to 
which  he  is  entitled  by  inquiry  of  counsel  or  by  explaining  that  right.  The 
rights  of  the  accused  with  respect  to  the  statute  of  limitations  (68c;  Art. 
43)  will,  when  applicable,  be  explained  to  the  accused  unless  it  otherwise  affirm¬ 
atively  appeare  that  the  accused  is  aware  of  these  rights.  See  70 b  for  the  proce¬ 
dure  to  be  followed  as  to  guilty  pleas.  An  accused  who  is  not  represented  by 
legally  qualified  counsel  should  be  advised  of  his  rights  to  remain  silent,  testify 
as  a  witness,  or  make  an  unsworn  statement  as  appropriate  at  the  proper  stages 
of  a  trial  (75c (2),  140c.  148c,  and  1496).  When  an  accused  is  represented  by 
legally  qualified  counsel,  it  may  be  assumed  that  he  has  been  correctly  advised 
of  these  rights,  and  it  is  unnecessary  to  inquire  if  the  accused  has  been  so  advised 
or  to  explain  the  right  to  the  accused.  Any  inquiry  or  explanation  as  to  the 
rights  of  the  accused  to  testify  in  a  court-martial  with  a  military  judge  shall  be 
made  out  of  the  hearing  of  the  court  members.  See  appendix  8  for  forms  of 
instructions. 

i.  Right  of  accused  to  interpreter.  Upon  a  showing  by  the  defense  that 
the  accused  does  not  understand  the  English  language  and  desires  the  services 
of  an  interpreter,  the  military  judge,  or  the  president  of  a  special  court-martial 
without  a  military  judge,  will  direct  the  trial  counsel  to  take  appropriate  action 
to  provide  the  accused  with  a  competent  interpreter.  The  latter  will  interpret 
for  the  accused  all  proceedings  had  in  open  session  and  all  testimony  given  in 
any  language  other  than  that  understood  by  the  accused.  The  interpreter  will  be 
sworn  before  entering  upon  his  duties.  See  chapter  XXII  as  to  oaths  generally. 

54.  INTRODUCTION  OF  EVIDENCE,  a.  Presentation  of  the  case. 

Witnesses  are  usually  examined  in  the  following  order :  Witnesses  for  the  prose¬ 
cution,  witnesses  for  the  defense,  witnesses  for  the  prosecution  in  rebuttal, 
witnesses  for  the  defense  in  rebuttal,  witnesses  for  the  court.  The  order  of 
examining  each  witness  is  usually  direct  examination,  cross-examination, 
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redirect  examination,  recross-examination,  and  examination  by  the  court.  In  a 
court-martial  with  a  military  judge,  the  examination  by  the  court  is  ordinarily 
conducted  by  the  military  judge;  thereafter,  if  necessary,  members  of  the  court 
may  ask  questions  of  the  witness.  The  court  should  protect  every  witness  from 
improper  questions,  insulting  treatment,  and  unnecessary  inquiry  into  his  pri¬ 
vate  affairs.  See  1496  in  this  regard.  Also  see  150  and  Article  31(a)  and  (c)  for 
questions  which  a  witness  cannot  be  required  to  answer  over  his  objection  and 
148,  149,  151,  and  153  for  other  rules  respecting  the  examination  of  witnesses. 

b.  Responsibility  of  the  court.  The  court  is  not  obliged  to  content  itself 
with  the  evidence  adduced  by  the  parties.  When  that  evidence  appeal's  to  be 
insufficient  for  a  proper  determination  of  the  matter  before  it  or  when  not 
satisfied  that  it  has  received  all  available  admissible  evidence  on  an  issue  before 
it,  the  court  may  take  appropriate  action  with  a  view  to  obtaining  available 
additional  evidence.  The  court  may,  for  instance,  require  the  trial  counsel  to 
recall  a  witness,  to  summon  new  witnesses,  or  to  make  an  investigation  or 
inquiry  along  certain  lines  with  a  view  to  discovering  and  producing  additional 
evidence.  In  doing  so,  however,  the  court  must  be  careful  not  to  depart  from 
an  impartial  role.  The  right  of  the  members  to  cause  the  recall  of  a  witness  or  to 
call  for  additional  evidence  is  subject  to  an  interlocutory  ruling  by  the  military 
judge  or  the  president  of  a  special  court-martial  without  a  military  judge  as 
to  the  propriety  therefor. 

c.  Exclusion  of  improper  evidence.  When  offered  evidence  would  be 
excluded  on  objection,  the  military  judge,  or  the  president  of  a  special  court- 
martial  without  a  military  judge,  may  as  a  matter  of  discretion  bring  the  matter 
to  the  attention  of  any  party  entitled,  but  failing,  to  object  to  its  admission.  This 
action  is  particularly  important  when  improper  testimony  is  elicited  by  ques¬ 
tions  asked  by  a  member  of  the  court — the  reason  for  this  being  the  natural 
hesitancy  of  the  parties  to  object  to  a  question  asked  by  a  member  of  the  court 
and  the  weight  likely  to  be  given  to  testimony  elicited  through  questions  by  the 
court.  In  the  interest  of  justice,  the  military  judge  or  the  president  of  a  special 
court-martial  without  a  military  judge  may  on  his  or  its  own  motion  exclude 
inadmissible  evidence. 

Rules  of  evidence  are  stated  in  chapter  XXVII  and  in  various  connections 
throughout  this  manual ;  for  example,  in  122c  (Insanity),  and  164  (Desertion). 

d.  Documentary  evidence.  If  a  document  is  marked  for  identification  but 
not  admitted  in  evidence,  it  should  be  appended  to  the  record  for  the  informa¬ 
tion  of  the  convening  authority  and  appellate  agencies.  See  154c  (Offer  of 
proof). 

When  a  document,  such  as  an  original  record,  which  must  or  should  be 
returned  to  the  source  from  which  it  was  obtained,  is  received  in  evidence  or 
marked  for  identification,  a  suitable  copy  or  extract  copy  thereof  will  be  substi¬ 
tuted  for  the  document  and  it  will  then  be  returned.  Similar  action  may  be 
taken  to  substitute  an  accurate  description  or  photograph  for  an  item  of  real 
evidence  which  must  be  returned  to  its  source  or  is  too  bulky  for  inclusion  in 
the  record  of  trial.  In  this  connection,  see  138c  (Real  evidence). 

e.  Views  and  inspections.  In  exceptional  circumstances,  the  military 
judge  or  the  president  of  a  special  court-martial  without  a  military  judge  may 
as  a  matter  of  sound  discretion  authorize  the  court  to  view  or  inspect  the  prem- 
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ises  or  place  or  an  article  or  object  if  the  view  or  inspection  is  necessary  to  enable 
the  members  better  to  understand  and  apply  the  evidence  in  the  case.  The  pro¬ 
ceeding  is  authorized  only  if  conducted  in  the  presence  of  counsel,  the  accused, 
and,  in  a  court-martial  with  a  military  judge,  the  military  judge.  The  view 
should  not  be  undertaken  if  the  members  of  the  court  are  already  familiar 
with  the  premises  involved  or  if  photographs,  diagrams,  or  maps  adequately 
present  the  situation.  The  court  may  be  escorted  to  the  view  by  any  person 
familiar  with  the  premises  and  objects.  The  escort,  without  making  any  state¬ 
ment  in  the  nature  of  evidence  or  argument,  may  point  out  particular  features 
to  be  noted  by  the  court.  Before  entering  on  his  duties  as  escort,  he  will  take  the 
oath  or  affirmation  prescribed  in  114 A. 

The  members  may  consider  and  apply  the  evidence  in  the  light  of  the 
knowledge  obtained  by  their  inspection.  The  court  should  not  hear  witnesses 
or  take  evidence  at  the  view,  but  anything  said  thereat  by  counsel,  the  author¬ 
ized  escort,  members  of  the  court,  or  the  military  judge  will  be  recorded  verba¬ 
tim  and  constitute  a  part  of  the  record  of  trial  in  any  general  court-martial  case 
or  in  any  special  court-martial  case  in  which  a  verbatim  record  is  taken.  Re¬ 
enactments  of  the  events  involved  or  acts  alleged  to  have  been  committed  are 
not  authorized  upon  a  view. 

The  fact  that  a  view  or  inspection  has  been  made  does  not  preclude  the 
introduction  in  evidence  of  photographs  or  diagrams  of  articles  or  objects 
viewed,  nor  of  maps  or  sketches  of  the  premises  or  place  viewed,  if  that  evidence 
is  otherwise  admissible. 

f.  Inquiry  into  mental  status.  See  122  for  action  by  the  court  when  it 
appears  that  further  inquiry  into  the  mental  responsibility  of  the  accused  is 
warranted  in  the  interest  of  justice. 

55.  ACTION  WHEN  EVIDENCE  INDICATES  AN  OFFENSE  NOT 
CHARGED,  a.  General.  If  during  the  trial  it  becomes  manifest  to  the  court 
that  there  is  substantial  evidence,  either  before  the  court  or  offered,  tending  to 
prove  that  the  accused  is  guilty  of  some  other  untried  offense  not  alleged  in  any 
specification  before  the  court,  the  court  must  proceed  with  the  trial  of  the 
offenses  charged.  A  report  of  the  matter  may  properly  be  made  to  the  convening 
authority  after  the  conclusion  of  the  trial. 

b.  Trial  of  new  charges.  When  charges  are  preferred  for  an  offense  indi¬ 
cated  by  the  evidence  referred  to  in  55a,  they  may  be  referred  to  trial  only  to  a 
court  none  of  whose  members  participated  in  the  previous  trial. 

56.  WITHDRAWAL  OF  SPECIFICATIONS;  MISTRIALS,  a.  Gen - 
eral.  Although  the  convening  authority  may  withdraw,  or  cause  to  be  with¬ 
drawn,  any  specification  or  an  entire  case  from  the  consideration  of  any  court 
for  any  reason,  both  the  grounds  upon  which  the  specification  or  case  is  with¬ 
drawn  and  the  time  at  which  the  withdrawal  is  directed  will  have  an  effect  upon 
the  action  that  may  subsequently  be  taken.  Withdrawal  is  accomplished  by  the 
convening  authority  directing  the  prosecution  to  take  the  necessary  action  to 
remove  from  the  consideration  of  a  particular  court  a  specification  and,  when 
appropriate,  the  charge  under  which  it  is  laid  or  the  entire  case.  This  action  may 
be  taken  only  when  directed  by  the  convening  authority,  who  may  give  such  a 
direction  either  on  his  own  initiative  or  on  application  made  to  him.  In  the  case 
of  a  joint  or  common  trial,  the  withdrawal  may  be  limited  to  one  or  more  of  the 
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accused.  In  no  event  will  a  specification  or  case  be  withdrawn  arbitrarily  or 
unfairly  to  the  accused. 

b.  Grounds  for  withdrawal.  Normally,  less  than  all  of  the  specifications 
may  not  be  withdrawn  after  the  trial  proceedings  have  begun  except  upon  a 
determination  of  the  convening  authority  that  the  specifications  so  withdrawn 
should  be  dismissed  or  for  other  good  cause  determined  by  the  convening  au¬ 
thority  and  made  a  matter  of  record.  Among  the  proper  grounds  upon  which 
a  particular  specification  may  be  withdrawn  are  that  the  specification  contains 
a  fatal  defect,  that  the  evidence  in  support  thereof  is  insufficient,  or  that  one 
of  the  accused  is  to  be  used  as  a  witness. 

Further,  a  convening  authority  normally  should  not  withdraw  an  entire 
case  after  commencement  of  the  trial  with  a  view  to  further  prosecution  unless 
he  determines  that  urgent  and  unforeseen  military  necessity  requires  that  the 
trial  be  postponed  or  terminated,  and  it  does  not  appear  that  the  military  situa¬ 
tion  will  permit  the  rescheduling  or  resumption  of  the  trial  within  a  reasonable 
time.  However,  this  action  may  sometimes  be  appropriate  for  other  good  cause 
in  the  interest  of  justice.  See,  for  example,  1226(2).  When  a  case  is  withdrawn 
with  a  view  to  future  prosecution,  a  detailed  statement  of  the  reasons  therefor 
must  be  included  in  the  record. 

If,  prior  to  trial,  the  accused  has  requested  trial  before  a  military  judge 
alone  (53<7(2) ),  the  case  may  not  be  withdrawn  with  a  view  to  further  prosecu¬ 
tion  except  for  good  cause  shown  in  the  record  of  trial. 

c.  Effect  of  withdrawal.  The  withdrawal  of  a  specification  on  proper 
grounds  before  the  commencement  of  the  trial  in  a  case  is  not  in  itself  a  ground 
of  objection  or  a  defense  in  a  subsequent  trial  for  the  same  offense.  However,  a 
future  trial  may  be  precluded  for  other  reasons,  such  as  a  grant  of  immunity 
(68 h  and  148c).  Although  a  specification  should  not  be  withdrawn  after  com¬ 
mencement  of  the  trial  without  a  showing  of  good  cause  in  the  record  unless  it 
is  to  be  dismissed,  a  showing  of  good  cause  is  especially  important  after  the 
introduction  of  evidence  bearing  on  the  guilt  or  innocence  of  the  accused  as  to 
the  alleged  offense,  as  withdrawal  at  this  stage  may  bar  future  prosecution  for 
that  offense.  See  Article  44.  Accordingly,  if  further  prosecution  is  intended,  the 
power  to  withdraw  a  specification  or  a  case  after  commencement  of  the  trial 
should  be  exercised  only  because  of  urgent  and  unforeseen  military  necessity  or 
for  other  good  cause  in  the  interest  of  justice. 

d.  Action  of  trial  counsel  upon  a  withdrawal.  A  withdrawal  of  a  speci¬ 
fication  before  trial  is  accomplished  by  the  trial  counsel  lining  out  and  initialing 
the  withdrawn  specification  on  the  charge  sheet  and  renumbering  the  remaining 
specifications  or  charges  when  appropriate. 

If  less  than  all  of  the  specifications  are  w  ithdrawn  after  the  members  of 
the  court  are  aware  that  those  withdrawn  had  been  referred  to  trial,  the  trial 
counsel  should  announce  the  withdrawal  in  open  session  and  the  military  judge, 
or  the  president  of  a  special  court-martial  without  a  military  judge,  should 
instruct  the  court  not  to  consider  those  specifications  for  any  reason.  When  a 
specification  is  withdrawn  after  the  trial  of  a  case  commences,  but  before  the 
members  of  the  court  are  aware  that  it  had  been  referred  to  trial,  the  trial  coun¬ 
sel  should  line  out  and  initial  the  withdrawn  specification  on  the  charge  sheet, 
renumber  the  remaining  specifications  and  charges  when  appropriate,  and  insure 
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that  the  withdrawn  specification  is  not  brought  to  the  attention  of  the  court 
members. 

e.  Mistrials.  (1)  General.  Aside  from  the  withdrawal  of  charges  as  pro¬ 
vided  for  in  56a  through  d ,  the  declaration  of  a  mistrial  acts  to  withdraw  the 
charges  from  the  court-martial.  The  military  judge  or  the  president  of  a  special 
court-martial  without  a  military  judge  may  as  a  matter  of  discretion  declare  a 
mistrial  when,  after  considering  all  the  circumstances,  that  action  is  manifestly 
necessary  in  the  interest  of  justice  because  of  circumstances  arising  during  the 
proceedings  which  cast  substantial  doubt  upon  the  fairness  of  the  trial.  A  mis¬ 
trial  may  be  declared  respecting  the  entire  proceedings  or  respecting  only  the 
proceedings  after  findings.  Examples  of  circumstances  warranting  this  action 
are  prejudicial  misconduct  by  a  court  member  and  the  improper  disclosure  to 
the  court  of  inadmissible  evidence,  opinions,  or  information  which  is  so  highly 
prejudicial  to  either  side  that  its  effects  cannot  be  removed  by  an  instruction  to 
the  court  to  disregard  the  disclosure  (57(7(2) ) . 

(2)  Procedure.  When  it  appears  to  the  military  judge,  or  the  president 
of  a  special  court-martial  without  a  military  judge,  that  a  mistrial  may  be  in 
order  or  when  either  party  moves  for  a  mistrial,  the  military  judge,  or  the  presi¬ 
dent  of  a  special  court-martial  without  a  military  judge,  shall  immediately 
determine  the  position  of  both  parties  on  the  subject.  In  a  court-martial  with  a  • 
military  judge  this  should  be  done  in  a  hearing  conducted  out  of  the  presence 
of  the  members  of  the  court.  Counsel  for  each  side  should  be  given  an  oppor¬ 
tunity  to  state  whether  he  objects  to  the  declaration  of  a  mistrial  and  to  argue 
upon  the  question  if  he  desires.  Thereupon,  the  matter  will  be  ruled  upon  as 
an  interlocutory  question  (57). 

(3)  Effect  upon  further  proceedings.  The  declaration  of  a  mistrial  is 
within  the  sound  discretion  of  the  military  judge  or  the  president  of  a  special 
court-martial  without  a  military  judge;  and  unless  there  has  been  an  abuse 
of  discretion,  it  does  not  preclude  further  prosecution  for  the  same  offense 
before  another  court-martial.  Further,  in  no  case  does  a  mistrial  granted 
with  the  consent  of  the  defense  preclude  such  a  further  prosecution.  In  any 
case  in  which  a  mistrial  has  been  declared,  a  record  of  trial  will  be  pre¬ 
pared  showing  the  proceedings  up  to  the  time  of  the  declaration  of  the  mis¬ 
trial.  See  generally  82  and  83.  If  a  mistrial  has  been  declared  Jn  a  general 
court-martial  and  further  prosecution  is  not  contemplated,  the  review  of  the 
staff  judge  advocate  or  legal  officer  should  be  limited  to  questions  of  juris¬ 
diction.  See  85&.  If  further  prosecution  is  contemplated,  a  review  will  not 
be  prepared,  but  the  convening  authority,  before  directing  trial  by  general 
court-martial,  will  again  refer  the  charges  to  his  staff  judge  advocate  or  legal 
officer  for  consideration  and  advice.  See  35  6  and  c  and  Article  34(a). 

57.  INTERLOCUTORY  QUESTIONS  OTHER  THAN  CHAL¬ 
LENGES.  a.  General  provisions.  The  military  judge  shall  rule  on  all  inter¬ 
locutory  questions  arising  during  the  proceedings.  Any  ruling  by  the  military 
judge  upon  a  question  of  law,  including  a  motion  for  a  finding  of  not  guilty 
(71a),  or  upon  any  interlocutory  question  other  than  the  factual  issue  of  mental 
responsibility  of  the  accused  is  final  and  constitutes  the  ruling  of  the  court. 
He  also  rules  finally  as  to  challenges.  See  62.  The  president  of  a  special  court- 
martial  without  a  military  judge  shall  rule  on  all  interlocutory  questions  other 
than  challenges.  See  62/i. (3)  as  to  procedure  for  determining  challenges.  Any 
ruling  made  by  the  president  of  a  special  court-martial  without  a  military  judge 
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on  any  question  of  law  other  than  a  motion  for  a  finding  of  not  guilty  is  final 
and  constitutes  the  ruling  of  the  court. 

The  military  judge  or  the  president  of  a  special  court-martial  without  a 
military  judge  may  change  his  ruling  at  any  time  during  the  trial.  (Art.  51  (b) ). 

The  following  rules  and  procedures  apply  to  both  the  military  judge  and 
the  president  of  a  special  court-martial  without  a  military  judge: 

(1)  Mental  responsibility .  When  the  factual  issue  of  mental  responsibil¬ 
ity  of  the  accused  is  raised  as  an  interlocutory  question  (1226),  the  ruling  of  the 
military  judge  or  the  president  of  a  special  court-martial  without  a  military 
judge  is  final  unless  objected  to  by  a  member  of  the  court.  Before  asking  whether 
any  member  of  the  court  objects  to  his  ruling,  he  should  give  the  court  members 
such  instructions  as  will  enable  them  to  understand  the  issue  that  is  before  them 
and  the  legal  standards  and  procedure  by  which  they  will  determine  it  if  ob¬ 
jection  is  made.  If  objection  is  then  made,  the  court  will  be  closed  and  the  issue 
decided  by  a  vote  of  the  members  (57/).  In  a  court-martial  with  a  military 
judge,  he  shall  not  be  present  while  the  court  is  closed  to  deliberate  or  vote. 

(2)  Treatment  of  offered  evidence.  The  military  judge  or  the  president 
of  a  special  court-martial  without  a  military  judge  may  examine  an  offered 
item  of  real  or  documentary  evidence  before  ruling  on  its  admissibility.  lie  will 
take  care  that  an  offered  document  or,  when  practicable,  an  item  of  real  evi¬ 
dence  is  not  exposed  to  risk  of  inadvertent  examination  by  members  of  the 
court  until  he  has  ruled  that  the  document  or  item  of  real  evidence  is  admissible. 
In  this  connection,  see.  57^(2)  for  rules  governing  certain  proceedings  held  by 
the  military  judge  outside  the  presence  of  the  members  of  a  court-martial.  The 
military  judge  or  the  president  of  a  special  court-martial  without  a  military 
judge  should  give  the  court  members  appropriate  instructions  to  disregard 
evidence  which,  once  having  been  admitted,  is  excluded  by  a  subsequent  ruling. 
He  should  also  advise  the  court  members  of  any  limitations  applicable  to  evi¬ 
dence  which  has  been  admitted  for  a  limited  purpose;  for  examples,  see  138^, 
140 b,  and  153&(2)  (c). 

b.  Applicability  of  this  paragraph.  This  paragraph  (57)  applies  to  the 
disposition  of  questions  of  law  and  interlocutory  questions,  that  is,  to  all  ques¬ 
tions  other  than  the  findings,  sentence,  and  administrative  matters  such  as  de¬ 
claring  recesses  anti  adjournments,  arising  during  trial,  except  the  question  of 
whether  a  challenge  should  be  sustained.  It  should  be  kept  in  mind,  however, 
that  these  two  categories  may  be  overlapping  in  that  a  question  may  be  both  - 
interlocutory  and  a  question  of  law. 

All  questions  of  law  are  ruled  upon  finally  by  the  military  judge.  Except 
for  a  motion  for  a  finding  of  not  guilty,  all  questions  of  law  are  ruled  upon 
finally  by  the  president  of  a  special  court-martial  without  a  military  judge. 
Questions  of  the  applicability  of  a  rule  of  law  to  an  undisputed  set  of  facts 
are  normally  questions  of  law.  Similarly,  the  legality  of  an  act  is  normally  a 
question  of  law.  For  example,  the  legality  of  an  order  when  disobedience  of  the 
order  is  charged,  the  legality  of  restraint  when  there  is  a  prosecution  for  breach 
of  arrest,  or  the  sufficiency  of  a  pre-interrogation  warning  are  customarily  all 
questions  of  law.  It  is  possible,  however,  for  such  questions  to  be  decided  solely 
upon  some  factual  issue,  in  which  case  they  would  be  questions  of  fact.  An 
example  is  a  question  of  whether  the  person  who  issued  an  order  in  fact  occupied 
a  position  which  would  authorize  him  to  issue  it. 
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A  question  is  interlocutory  unless  the  ruling  on  it  would  finally  decide  the 
case  on  its  merits.  Questions  that  go  to  the  ultimate  issue  of  guilt  or  innocence 
are  not  interlocutory.  Whether  a  question  is  interlocutory  may  vary  with  the 
context  in  which  it  arises.  An  issue  is  not  purely  interlocutory  if  an  accused 
raises  a  defense  or  objection  and  the  disputed  facts  involved  go  to  the  ultimate 
question  of  guilt  or  innocence.  For  example,  if  during  a  trial  for  desertion  the 
accused  makes  a  motion  to  dismiss  for  lack  of  jurisdiction  and  presents  evidence 
tending  to  show  that  he  is  not  a  member  of  an  armed  force,  his  status  as  a  mili¬ 
tary  person  reaches  the  ultimate  question  of  guilt  or  innocence,  and,  if  the 
motion  is  denied,  the  disputed  facts  must  be  resolved  by  each  member  of  the 
court  in  connection  with  his  deliberation  upon  the  findings.  If,  on  the  other 
hand,  the  accused  was  charged  with  larceny  and  presented  the  same  evidence 
as  to  his  military  status,  the  evidence  would  bear  only  upon  his  amenability 
to  trial  and  the  issue  would  be  disposed  of  solely  as  an  interlocutory  question. 

Interlocutory  questions  may  be  questions  of  fact  or  questions  of  law.  This 
distinction  is  important  because  generally  the  president  of  a  special  court- 
martial  without  a  military  judge  rules  finally  on  interlocutory  questions  of  law, 
but  not  on  interlocutory  questions  of  fact.  On  interlocutory  questions  of  fact  he 
rules  subject  to  the  objection  of  any  other  member.  On  mixed  questions  of  fact 
and  law,  rulings  should  be  made  subject  to  objection  by  any  other  member  to 
the  extent  that  the  issue  of  fact  can  be  isolated  and  considered  separately.  For 
example,  a  mixed  question  of  fact  and  lawr  could  arise  in  connection  with  the 
admissibility  of  an  out-of-court  statement  by  the  accused.  If  a  conflict  were 
to  exist  in  the  testimony,  with  a  law  enforcement  agent  testifying  that  he  gave 
a  certain  preliminary  warning  and  the  accused  testifying  that  no  such  statement 
was  made  at  all,  that  would  be  a  question  of  fact.  A  question  could  also  exist  as 
to  whether  the  agent’s  statement  would,  if  in  fact  made,  constitute  a  legally 
sufficient  warning.  This  would  be  a  question  of  law.  In  such  a  case,  the  admis¬ 
sibility  of  the  accused's  out-of-court  statement  would  be  a  mixed  question  of 
law  and  fact. 

c.  Rulings  by  the  president  of  a  special  court-martial  without  a  mili¬ 
tary  judge.  The  president  of  a  special  court-martial  without  a  military  judge 
shall  rule  in  open  session  upon  all  interlocutory  questions  (576),  other  than 
challenges,  arising  during  the  trial,  such  as  questions  as  to  the  admissibility  of 
evidence  offered  during  the  trial,  competency  of  witnesses,  continuances,  ad¬ 
journments,  recesses,  motions,  order  of  the  introduction  of  -witnesses,  and  the 
propriety  of  any  argument  or  statement  of  the  trial  or  defense  counsel.  His 
ruling  upon  any  question  of  law  other  than  a  motion  for  a  finding  of  not  guilty 
is  final.  For  example,  the  ruling  of  the  president  upon  instructions  is  final  and 
is  not  subject  to  objection  by  a  member.  Any  question  as  to  whether  the  ruling 
of  the  president  is  conclusive  shall  be  determined  by  him.  Although  he  rules 
finally  on  all  questions  of  law,  his  rulings  on  interlocutory  questions  of  fact, 
including  a  factual  issue  of  mental  responsibility  or  mental  capacity  of  the 
accused  (1226(2)),  are  subject  to  objection  by  any  member  of  the  court.  As 
to  mixed  questions  of  law  and  fact  see  566. 

The  ruling  of  the  president  on  a  motion  for  a  finding  of  not  guilty  is  final 
unless  objected  to  by  a  member  of  the  court.  Before  asking  whether  any  member 
of  the  court  objects  to  his  ruling  on  a  motion  for  a  finding  of  not  guilty,  the 
president  should  give  the  court  such  instructions  as  will  enable  them  to  under- 
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stand  the  issue  that  is  before  tliem  and  the  legal  standards  by  which  they  will 
determine  it  if  objection  is  made.  See  71a.  If,  thereafter,  a  member  objects  to  the 
president’s  ruling  on  a  motion  for  a  finding  of  not  guilty,  the  court  will  be  closed 
and  the  question  voted  on  as  stated  in  57/. 

d.  Rulings  by  the  military  judge.  A  ruling  by  the  military  judge  on  a 
question  of  law,  including  a  motion  for  a  finding  of  not  guilty,  or  on  an  inter¬ 
locutory  question  other  than  the  factual  issue  of  mental  responsibility  of  the 
accused,  is  final  so  far  as  concerns  the  court  and  no  repetition  of  the  ruling  is 
necessary  (57a).  The  military  judge  shall  determine  whether  a  ruling  made  by 
him  is  final. 

e.  Form  of  ruling.  Each  ruling  by  the  military  judge  and  the  president 
of  a  special  court-martial  without  a  military  judge  which  is  subject  to  objection 
should  be  prefaced  by  a  statement  such  as,  “Subject  to  objection  by  any  member.” 

f.  Voting  on  interlocutory  questions.  When  voting  on  any  interlocutory 
question  other  than  a  challenge,  the  members  of  the  court  shall  vote  orally, 
beginning  with  the  junior  in  rank,  and  the  question  shall  be  decided  by  a 
majority  vote.  A  tie  vote  on  a  motion  for  a  finding  of  not  guilty  or  on  a  question 
relating  to  the  sanity  of  the  accused  is  a  determination  against  the  accused.  A 
tie  vote  on  any  other  question  is  a  determination  in  favor  of  the  accused.  See 
Articles  51(b)  and  52(c).  The  voting  is  in  closed  session,  but  the  president 
announces  the  decision  in  open  session.  See  62/i  (3)  for  the  manner  of  voting 
on  challenges  by  a  special  court-mart  ial  without  a  military  judge. 

g.  Necessary  inquiry  to  be  made;  preponderance  of  evidence  controls. 

(1)  General.  The  ruling  or  decision  on  an  interlocutory  question  should 
be  preceded  by  any  necessary  inquiry  into  the  pertinent  facts  and  law.  For  ex¬ 
ample,  the  party  making  the  objection,  motion,  or  request  may  be  required 
to  furnish  evidence  or  legal  authority  in  support  of  his  contention.  Upon  such 
an  inquiry,  questions  of  fact  are  determined  by  a  preponderance  of  the  evidence. 

(2)  Military  judge.  The  military  judge  is  responsible  for  rulings  made 
by  him,  but  lie  may  consult  with  the  members  of  the  court  in  open  session  upon 
appropriate  matters  such  as  a  continuance,  adjournment,  or  recess  before  making 
his  ruling.  When  necessary,  lie  may  recess  the  court  for  a  time  sufficient  to 
enable  him  to  consult  pertinent  legal  authorities  before  making  his  ruling. 

When  sitting  with  members,  the  military  judge  should  hear  arguments 
of  counsel  on  proposed  instructions  (7 3d) ,  and,  at  the  request  of  the  defense, 
on  matters  concerning  the  admissibility  of  a  pretrial  statement  of  the  accused, 
out  of  the  hearing  of  the  members  of  the  court.  Also,  if  it  appears  to  the  military 
judge  that  an  offer  of  proof  (154c),  preliminary  evidence  or  argument  with 
respect  to  the  admissibility  of  offered  evidence,  or  any  other  proceeding  not. 
requiring  the  presence  of  the  members  may  contain  matters  prejudicial  to  the 
rights  of  the  accused  or  the  Government,  he  should,  upon  his  own  motion  or 
upon  motion  of  counsel,  direct  that  the  members  of  the  court  be  excluded  during 
these  proceedings.  Counsel  for  both  sides,  the  accused,  and  the  reporter  will 
be  present  during  these  proceedings,  which  will  be  fully  recorded,  transcribed, 
and  incorporated  in  the  record  of  trial.  But  see  82b  (1)  and  83 b. 

When,  as  a  result  of  a  hearing  held  out  of  the  presence  of  the  members  of 
the  court,  the  military  judge  rules  that  offered  evidence  is  admissible,  the 
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evidence  will  be  offered  in  open  session;  in  addition,  if  preliminary  evidence 
adduced  at  such  a  hearing  goes  to  the  weight  of  the  evidence  admitted  by  the 
ruling  of  the  military  judge,  both  sides  will  be  given  an  opportunity  to  present 
for  the  consideration  of  the  members  of  the  court  any  competent  evidence 
affecting  the  weight  to  be  given  to  the  evidence  so  admitted.  In  this  connection, 
seel40<z(2)  and  (3). 

In  lieu  of,  or  in  addition  to,  any  oral  arguments  of  counsel  with  respect 
to  the  admissibility  of  evidence,  the  military  judge  may  also  direct  counsel  to 
submit  written  arguments  or  briefs  on  questions  of  law.  These  written  argu¬ 
ments  should  not  be  brought  to  the  attention  of  the  members  of  the  court  but 
should  be  made  part  of  the  record  of  trial. 

(3)  President  of  a  special  court-martial  without  a  military  judge.  While 
the  responsibility  for  a  ruling  rests  with  the  president  of  a  special  court-martial 
without  a  military  judge,  he  may  properly  close  the  court  and  consult  with  the 
other  members  of  the  court  before  making  his  ruling,  when  such  ruling  is 
subject  to  the  objection  of  any  member  of  the  court. 

58.  POSTPONEMENTS  AND  CONTINUANCES,  a.  Postponement 
of  trial.  The  necessity  for  a  formal  continuance  may  often  be  avoided  by  re¬ 
questing  the  convening  authority,  the  military  judge  or  the  president  of  a 
special  court-martial  without  a  military  judge,  whoever  is  appropriate,  to 
postpone  the  initial  session  of  the  trial  or  by  requesting  an  adjournment  or  recess. 

b.  Continuances,  general.  The  military  judge  or  the  president  of  a  special 
court-martial  without  a  military  judge  should,  upon  a  showing  of  reasonable 
cause,  grant  a  continuance  to  any  party  and  for  such  time,  and  as  often  as,  may 
appear  to  be  just  (Art.  40).  Whether  a  request  for  continuance  should  be 
granted  is  a  matter  of  sound  discretion  and  is  an  interlocutory  question  (57). 
There  is  no  limit  to  the  number  of  continuances  which  may  be.  granted. 

c.  Grounds  for  continuance.  Among  the  grounds  that  may  be  considered 
as  reasonable  are  the  absence  of  a  material  witness;  sickness  of  the  trial  counsel, 
accused,  defense  counsel,  or  a  witness';  insufficient  time  to  prepare  for  trial ;  and 
a  pending  prosecution  in  a  civil  court  based  on  the  same  act  or  omission. 

A  failure  by  the  trial  counsel  to  cause  a  copy  of  the  charges  to  be  served  as 
required  by  Article  35  may  be  a  ground  for  a  continuance.  In  time  of  peace,  no 
person  may,  against  his  objection,  be  brought  to  trial  before  a  general  court- 
martial  within  a  period  of  five  days  after  the  service  of  the  charges  upon  him, 
or  before  a  special  court-martial  w  ithin  a  period  of  three  days  after  the  service 
of  charges  upon  him  (Art.  35).  In  computing  these  time  periods,  the  date  of 
service  of  the  charges  on  the  accused  and  the  date  of  trial  are  excluded.  Holidays 
and  Sundays  are  not  excluded. 

d.  Effect  of  denying  application  for  continuance.  The  refusal  to  grant  a 
continuance  wThen  reasonable  cause  is  shown  may  be  a  good  ground  for  directing 
a  rehearing.  The  right  to  prepare  for  trial  and  to  secure  necessary  witnesses  is 
fundamental  and  must  be  extended  to  all  accused  persons.  Although  the  ques¬ 
tion  of  a  continuance  is  one  within  the  sound  discretion  of  the  military  judge  or 
president  of  a  special  court-martial  without  a  military  judge,  whenever  it 
appears  that  there  has  been  an  abuse  of  discretion  and  the  accused  has  been 
denied  a  reasonable  opportunity  to  prepare  for  trial  or  otherwise  perfect  his 
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defense,  the  proceedings  should  be  disapproved.  A  rehearing  should  be  ordered 
only  if  the  prejudice  to  the  rights  of  the  accused  can  be  cured  thereby. 

e.  Application  for  a  continuance.  The  military  judge  or  the  president  of 
a  special  court-martial  without  a  military  judge  acts  upon  the  application  for 
continuance  as  an  interlocutory  question  (57).  Both  parties  may  present  matters 
for  and  against  the  granting  of  the  continuance,  and  the  trial  counsel  may  be 
directed,  on  behalf  of  the  court,  to  obtain  and  present  information  which  will 
permit  an  informed  decision.  This  may  include  information  obtained  from  the 
convening  authority  or  other  military  sources.  The  determination  of  whether  a 
continuance  should  be  granted,  however,  rests  with  the  military  judge  or  the 
president  of  a  special  court-martial  without  a  military  judge  independently  of 
the  convening  authority's  preference. 

Although  the  proper  time  for  making  an  application  for  a  continuance  is  at 
an  Article  39(a)  session  held  prior  to  assembly  or,  if  no  such  session  is  held, 
immediately  after  arraignment,  an  application  made  at  any  other  time  should 
be  considered  on  its  merits. 

f.  Matters  in  support  of  application.  Reasonable  cause  for  the  application 
must  be  shown.  For  instance,  when  a  continuance  is  desired  because  of  the 
absence  of  a  witness,  the  application  should  show  that  the  witness  is  material, 
that  due  diligence  has  been  used  to  procure  the  testimony  or  attendance,  that  the 
party  applying  for  the  continuance  has  reasonable  ground  to  believe  that  he  will 
be  able  to  procure  the  testimony  or  attendance  within  the  period  stated  in  the 
application,  the  facts  which  he  expects  to  be  able  to  prove  by  the  witness,  and 
that  he  cannot  safely  proceed  with  the  trial  without  the  witness. 

In  general,  the  matters  as  set  forth  in  the  application  may  be  accepted  as 
_  substantially  true;  but  if  long  or  repeated  delay  is  involved  or  the  facts  are 
disputed  or  improbable,  or  if  any  other  good  reason  therefor  exists,  the  appli¬ 
cant  may  be  required  to  furnish  further  information.  On  any  issue  of  law  or 
fact  arising  in  the  proceedings  on  an  application  for  a  continuance,  both  parties 
will  be  given  an  opportunity  to  present  pertinent  matters  and  to  make  an 
argument. 
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ORGANIZATION  OF  THE  COURT  AND  ARRAIGNMENT 

OF  THE  ACCUSED 


ATTENDANCE  OF  THE  COURT— ATTENDANCE  AND  SECURITY  OF  ACCUSED- 
PRELIMINARY  ORGANIZATION  OF  THE  COURT— CHALLENGES— WITNESS 
FOR  THE  PROSECUTION— INVESTIGATING  OFFICER— ARRAIGNMENT 

59.  ATTENDANCE  OF  THE  COURT.  A  general  or  special  court- 
martial  reports  in  accordance  with  the  order  convening  it — thereafter  accord¬ 
ing  to  adjournment.  When  this  order,  after  stating  the  hour  and  date  of  the 
first  meeting,  adds  the  words  “or  as  soon  thereafter  as  practicable”;  or  when 
the  court  adjourns  to  meet  at  the  call  of  the  military  judge  or  the  president 
of  a  special  court-martial  without  a  military  judge,  the  military  judge  or  the 
president  will  fix  the  hour  and  date  for  the  first  or  subsequent  meeting,  as  the 
case  may  be.  He  will  advise  the  trial  counsel  in  order  that  proper  notice  of  the 
meeting  may  be  given  to  all  concerned.  See  586  (Postponement  of  trial). 

A  court-martial  may  hold  sessions  at  any  hour  of  the  day,  but  it  should  not 
meet  at  unusual  hours  nor  should  the  duration  of  the  sittings  be  unusually  pro¬ 
tracted,  unless  the  case  is  one  of  extraordinary  urgency  and  such  a  measure  is 
therefore  warranted. 

60.  ATTENDANCE  AND  SECURITY  OF  ACCUSED.  The  convening 
authority,  the  ship  or  station  commander,  or  other  proper  offioer  in  whose  cus¬ 
tody  or  command  the  accused  is  at  the  time  of  trial  is  responsible  for  the 
attendance  of  the  accused  before  the  court  and  will  determine  the  nature  and 
degree  of  any  restraint  to  be  imposed  on  the  accused.  However,  physical  re¬ 
straint  will  not  be  imposed  upon  the  accused  during  open  sessions  of  the  court 
unless  prescribed  by  the  military  judge  or  the  president  of  a  special  court- 
martial  without  a  military  judge.  The  accused  will  be  properly  attired  in  the 
class  of  dress  or  uniform  prescribed  by  the  military  judge  or  president  for  the 
court.  An  accused  officer,  warrant  officer,  or  enlisted  person  will  wear  the  in¬ 
signia  of  his  rank  or  grade  and  may  wear  any  decorations,  emblems,  or  rib¬ 
bons  to  which  he  is  entitled. 

The  presence  of  the  accused  throughout  the  proceedings  in  open  court  is, 
unless  otherwise  stated,  essential.  See  lie  (Effect  of  voluntary  absence  from 
trial). 

61.  PRELIMINARY  ORGANIZATION  OF  THE  COURT,  a.  Informal 
inquiry.  A  court-martial  should  not  be  called  to  order  for  any  session  of  the 
trial  of  a  new  case  until  the  military  judge,  or  the  president  of  a  special  court- 
martial  without  a  military  judge,  after  examining  the  order  oon veiling  the 
court  and  making  an  informal  inquiry  of  the  personnel  present  has  determined 
that  the  accused  and,  if  the  presence  of  the  members  is  required  at  such  ses- 
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sion,  a  quorum  of  the  court  are  present  for  the  trial  of  the  case,  and  that  the 
detailed  members  of  the  prosecution  and  defense  are  apparently  qualified,  as 
prescribed  by  Article  27  (b)  or  (c) ,  to  conduct  the  prosecution  and  defense  of 
the  case.  In  determining  the  presence  of  a  quorum  of  the  court,  the  military 
judge  or  president  should  consider  whether  an  enlisted  accused  has  made  a 
proper  request  for  enlisted  members;  if  so,  at  least  one-third  of  the  members 
present  must  be  enlisted  members  unless  the  convening  authority  has  determined 
that  eligible  enlisted  persons  are  not  available.  In  this  connection,  see  36c (2) 
and  41  d  (2) . 

The  military  judge  should  also  inquire  into  the  existence  of  a  request  by 
the  accused  for  trial  by  the  military  judge  alone  in  appropriate  cases.  See 
53d  (2). 

b.  Seating  of  personnel  and  the  accused.  When  the  court  is  ready  to 
proceed,  it  is  called  to  order  by  the  military  judge  or  the  president  of  a  special 
court-martial  without  a  military  judge.  The  members  will  be  seated  with  the 
president  in  the  center  and  other  members  alternately  to  the  right  and  left  ac¬ 
cording  to  rank.  If  the  rank  of  a  member  is  changed,  he  will  sit  according 
to  his  new  rank.  The  military  judge  will  sit  apart  from  the  court.  Depending 
upon  the  size  and  arrangement  of  the  courtroom,  other  personnel  and  the 
accused  will  be  seated  as  the  military  judge  or  the  president  of  a  special  court- 
martial  without  a  military  judge  may  direct,  except  that  the  accused  will  be 
permitted  to  sit  with  his  counsel.  See  appendix  8 b  for  suggested  seating  ar¬ 
rangements  for  general  courts-martial. 

c.  Announcing  personnel  of  the  court  and  the  accused.  After  the  court 
is  called  to  order  for  the  trial  of  a  new  case,  the  trial  counsel  will  announce 
the  name  of  the  accused  and  will  state  by  what  order,  including  any  amendment 
thereof,  the  court  is  convened.  He  will  then  announce  the  names  of  the  military 
judge  if  one  has  been  detailed;  the  members,  if  any  are  present;  and  counsel 
who  are  present.  The  trial  counsel  will  also  announce  the  names  of  members 
absent,  when  the  presence  of  members  is  required,  and  of  counsel  who  are  absent. 
Similar  announcement  will  be  made  whenever  there  is  a  replacement  of  the 
military  judge,  the  members  or  counsel  present,  either  through  the  appearance 
of  new  personnel  or  personnel  previously  absent  or  through  the  absence  of 
personnel  previously  present.  When  the  court  meets  after  an  adjournment  or 
recess  or  after  it  has  been  closed  for  any  reason,  the  trial  counsel  will  state  for 
the  record  whether  all  parties  to  the  trial  who  were  present  at  the  time  of  the 
adjournment  or  recess,  or  at  the  time  the  court  closed,  are  present. 

d.  Swearing  reporter  and  interpreter.  After  accounting  for  the  above 
personnel,  the  trial  counsel  will  ascertain  as  a  matter  of  record  whether  or  not 
the  reporter  and  interpreter,  if  any,  have  previously  been  sworn  in  accordance 
with  regulations  of  the  Secretary  concerned  (Art.  42(a)).  If  not  previously 
sworn,  the  reporter  and  interpreter,  if  any,  w  ill  be  sworn  pursuant  to  regula¬ 
tions  of  the  Secretary  concerned.  See  chapter  XXII  as  to  oaths  generally.  A 
similar  procedure  will  be  followed  in  the  case  of  any  new  reporter  or  interpreter 
who  may  be  detailed  or  employed  during  the  course  of  a  trial. 

e.  Introduction  of  prosecution  counsel.  A  general  court-martial  is  not 
legally  constituted  unless  the  detailed  trial  counsel  has  been  certified  as  com¬ 
petent  to  perform  such  duties  by  the  Judge  Advocate  General  of  the  armed 
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force  of  which  he  is  a  member  (Art.  27  (b) ) .  The  trial  counsel  will  next  an¬ 
nounce  whether  the  legal  qualifications  of  the  members  of  the  prosecution  are 
other  than  as  stated  in  the  order  convening  the  court  and  whether  any  member 
of  the  prosecution  has  acted  as  investigating  officer  (64) ,  military  judge,  court 
member,  or  member  of  the  defense  in  the  same  case,  or  has  acted  as  counsel  for 
the  accused  at  a  pretrial  investigation  or  other  proceedings  involving  the  same 
general  matter  (6a;  Art.  27).  If  it  appears  that  the  trial  counsel  or  any  of  his 
assistants  may  be  disqualified  by  reason  of  prior  participation  in  the  case,  the 
military  judge,  or  the  president  of  a  special  court-martial  without  a  military 
judge,  will  initiate  an  inquiry  to  determine  whether  the  individual  concerned 
is,  in  fact,  disqualified  and,  if  so,  whether  he  has  acted  for  the  prosecution 
(6a).  When  it  appears  that  a  member  of  the  prosecution  is  disqualified  by  rea¬ 
son  of  prior  participation  and  that  he  has  acted  as  a  member  of  the  proseeution 
in  the  case  before  the  court,  the  court  should  be  adjourned  and  the  facts  re¬ 
ported  to  the  convening  authority.  If  the  disqualified  member  has  not  acted  for 
the  prosecution,  the  proceedings  may  continue,  but  the  disqualified  member 
will  not  be  permitted  to  act  for  the  prosecution  during  any  future  stage  of 
the  proceedings  and  he  will  be  excused  forthwith.  When,  as  a  result  of  excusing 
a  disqualified  member  of  the  prosecution,  no  qualified  trial  counsel  or  assistant 
trial  counsel  remains,  the  court  should  be  adjourned  and  the  facts  reported  to 
the  convening  authority. 

Any  change  in  prosecution  counsel  during  the  trial  and  the  qualifications 
of  any  new  counsel  should  be  brought  to  the  attention  of  the  court  in  the  manner 
prescribed  in  the  preceding  subparagraph. 

f.  Introduction  of  defense  counsel.  (1)  General  rules  as  to  legal  qualifi¬ 
cations.  A  general  court-martial  is  not  legally  constituted  unless  the  detailed 
defense  counsel  has  been  certified  as  competent  to  perform  such  duties  by  the 
Judge  Advocate  General  of  the  armed  force  of  which  he  is  a  member  (Art. 
27(b)).  Similarly,  a  special  court-martial  is  not  legally  constituted  if  the 
accused  has  not  been  afforded  the  opportunity  to  be  represented  by  counsel 
qualified  under  Article  27 (b)  unless  such  counsel  cannot  be  obtained  because 
of  physical  conditions  or  military  exigencies  (6c).  If  qualified  defense  counsel 
cannot  be  obtained  because  of  physical  conditions  or  military  exigencies  or  if 
the  accused  has  declined  qualified  counsel,  a  special  court-martial  is  not  legally 
constituted  unless  the  following  jurisdictional  requirements  are  also  satisfied: 

(a)  If  the  detailed  trial  ■  counsel  or  any  assistant  trial  counsel  is 
qualified  to  act  as  counsel  before  a  general  court-martial,  the  detailed 
defense  counsel  shall  be  a  person  similarly  qualified  (6c;  Art.  27  (c)  (2) ) ;  or 
(&)  If  the  detailed  trial  counsel  or  any  assistant  trial  counsel  is  a 
judge  advocate,  or  a  law  specialist,  or  a  member  of  the  bar  of  a  Federal 
court  or  the  highest  court  of  a  State,  the  detailed  defense  counsel  shall  be 
one  of  the  foregoing  (6c; Art.  27  (c)  (3) ) . 

(2)  Ascertaining  legal  qualifications  of  counsel  for  the  defense.  After 
the  court  has  ascertained  the  qualifications  of  the  members  of  the  prosecution, 
the  military  judge  will  ask  the  accused  whom  he  desires  to  introduce  as  counsel. 
Counsel  representing  the  accused  will  then  be  asked  to  state  whether  the  legal 
qualifications  of  the  detailed  members  of  the  defense  are  other  than  as  stated 
in  the  order  convening  the  court. 
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If  the  accused  introduces  counsel  of  his  own  selection  and  the  qualifica¬ 
tions  of  that  counsel  are  not  shown  in  the  order  convening  the  court,  his 
selected  counsel  will  be  asked  to  state  whether  he  has  been  certified  by  an 
appropriate  Judge  Advocate  General  as  competent  to  act  as  counsel  before  a 
general  court-martial  and,  if  not,  whether  he  has  any  of  the  legal  qualifications 
enumerated  in  Article  27(b)(1).  See  48a  regarding  qualifications  of  counsel 
before  general  and  special  courts-martial. 

(3)  Action  when  defense  counsel  is  not  legally  qualified.  If  the  detailed 
defense  counsel  of  a  general  court-martial  has  not  been  certified  as  competent 
to  perform  these  duties  by  the  Judge  Advocate  General  of  the  armed  force  of 
which  he  is  a  member  (Article  27  (b) ) ,  the  military  judge  will  adjourn  the  court 
and  report  the  matter  to  the  convening  authority.  If  the  accused  in  a  trial  by 
general  court-martial  has  selected  as  individual  counsel  a  person  who  is  neither 
qualified  under  Article  27  (b)  nor  otherwise  qualified  as  a  lawyer,  the  military 
judge  will  advise  the  accused  that  he  may  not  be  represented  by  a  person  who 
does  not  have  the  requisite  qualifications  and  will  not  permit  the  unqualified 
counsel  to  represent  the  accused  at  the  trial.  See  48a. 

At  a  special  court-martial,  the  military  judge  or  the  president  of  a 
special  court-martial  without  a  military  judge  will  adjourn  the  court  and  report 
the  matter  to  the  convening  authority  when  it  appears : 

(а)  That  the  accused  has  not  been  afforded  the  opportunity  to  be  rep¬ 
resented  by  counsel  qualified  under  Article  27  (b)  unless  such  counsel 
cannot  be  obtained  because  of  physical  conditions  or  military  exigencies 
(6c;  Art.  27(c)  (1)) ;  or 

(б)  That  the  detailed  trial  counsel  or  any  assistant  trial  counsel  is 
qualified  to  act  as  counsel  before  a  general  court-martial,  but  the  detailed 
defense  counsel  is  not  so  qualified  (6c;  Art.  27  (c)  (2) ) ;  or 

(c)  That  the  detailed  trial  counsel  or  any  assistant  trial  counsel  is  a 
a  judge  advocate,  or  a  law  specialist,  or  a  member  of  the  bar  of  a  Federal 
court  or  the  highest  court  of  a  State,  but  the  detailed  defense  counsel  i9 
not  one  of  the  foregoing  (6c ;  Art.  27  (c)  (3) ) . 

When  the  equivalency  requirements  of  (6)  and  (c)  have  been  satisfied 
by  the  detailed  counsel,  the  trial  may  not  proceed  without  the  presence  of 
such  counsel  unless  the  accused  expressly  states  at  the  trial  that  he  does  not 
desire  his  presence.  If  the  accused  does  not  so  state,  the  court  will  adjourn 
pending  procurement  of  a  detailed  defense  counsel  who  has  the  requisite 
qualifications.  The  accused  may  also  defend  himself  or  be  represented  by 
individual  counsel.  If  the  special  court-martial  may  legally  adjudge  a 
bad-conduct  discharge  (156),  the  accused  may  not  be  represented  by  an 
individual  counsel  who  is  not  qualified  as  a  lawyer  (48a).  Regardless  of 
the  legal  qualifications  of  individual  counsel,  the  detailed  defense  counsel 
and  assistant  defense  counsel  shall,  if  the  accused  so  desires,  act  as  his 
associate  counsel ;  otherwise,  they  shall  be  excused  by  the  military  judge  or 
the  president  of  a  special  court-martial  without  a  military  judge  (Art. 
38(b)). 

(4)  Prior  participation  of  defense  counsel  in  same  case.  After  the  court 
has  determined  that  the  defense  counsel  has  the  requisite  legal  qualifications, 
the  trial  counsel  will  ask  the  counsel  representing  the  accused  to  state  whether 
any  member  of  the  defense  present,  including  individual  counsel,  is  the 
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accuser  or  has  acted  in  the  same  case  as  a  member  of  the  prosecution  (6a,  d) ,  or 
as  investigating  officer  (64) ,  military  judge,  or  court  member.  If  it  appears  that 
any  member  of  the  defense  has  previously  acted  in  the  same  case  for  the  prosecu¬ 
tion,  he  will  be  excused  forthwith.  If  a  member  of  the  defense  is  the  accuser 
or  has  participated  in  the  same  case  as  an  investigating  officer,  military  judge, 
or  court  member,  he  will  be  excused  unless  the  accused  expressly  requests  his 
services.  If,  as  a  result  of  excusing  a  member  of  the  defense,  the  accused  is  left 
without  counsel  having  the  requisite  legal  qualifications,  the  court  will  be 
adjourned  and  the  matter  reported  to  the  convening  authority. 

g.  Announcement  of  request  for  trial  by  the  military  judge  alone. 

When  it  has  been  ascertained  that  counsel  representing  the  prosecution  and  de¬ 
fense  are  qualified  to  perform  their  respective  duties,  the  military  judge  or  the 
president  of  a  special  court-martial  without  a  military  judge  will  so  state. 
In  every  case  in  which  a  military  judge  has  been  detailed  and  in  which  the 
death  penalty  may  not  be  adjudged  (14a),  the  military  judge  should  ascertain 
whether  the  accused  has  been  advised  of  his  right  to  request  trial  by  the 
military  judge  alone.  If  the  accused  has  not  been  so  advised,  the  military  judge 
should  insure  that  the  accused  is  properly  advised  and,  after  consultation  with 
counsel,  given  an  opportunity  to  submit  a  request  at  that  time.  See  appendix  8e 
for  form  of  request. 

h.  Announcement  of  request  for  enlisted  members.  After  the  announce¬ 
ment  of  the  qualifications  of  counsel  and  if  the  accused  is  not  to  be  tried 
by  a  military  judge  alone,  the  trial  counsel  will,  in  the  case  of  an  enlisted 
accused,  announce  whether  the  accused  has  made  a  request  in  writing  that  the 
membership  of  the  court  include  enlisted  persons.  See  appendix  8.  If  a  written 
request,  signed  by  an  enlisted  accused,  is  not  made  before  or  at  this  time,  the 
accused  may  not  thereafter  assert  his  right  to  have  enlisted  members  on  the 
court.  If  a  proper  request  for  enlisted  members  is  made  before  or  at  this  time, 
the  court  may  not  be  assembled  unless  at  least  one-third  of  the  members  actually 
sitting  on  the  court  are  enlisted  persons  or  unless  the  convening  authority  has 
directed  that  the  trial  proceed  in  the  absence  of  enlisted  members.  See  4 b  and  c. 
When  one  or  more,  but  not  all,  of  the  accused  being  tried  at  a  joint  or  common 
trial  make  a  proper  request  for  enlisted  members,  the  military  judge  or  the 
president  of  a  special  court-martial  without  a  military  judge  will  take  action 
similar  to  that  prescribed  when  a  motion  to  sever  has  been  granted.  In  this 
connection,  see  696?. 

i.  Oaths.  The  oaths  for  military  judges,  court  members,  counsel,  reporters 
and  interpreters  shall  be  prescribed  in  regulations  of  the  Secretary  concerned 
(Art.  42(a)).  See  chapter  XXII  as  to  oaths  generally. 

It  must  be  established  in  open  session  whether  the  members  of  the  court  if 
any,  or  properly  qualified  counsel,  or  the  military  judge  if  any,  have  previously 
been  sworn  pursuant  to  regulations  of  the  Secretary  concerned.  Any  such  per¬ 
sonnel,  including  individual  defense  counsel,  not  previously  sworn  should  now 
be  sworn  in  accordance  with  regulations  of  the  Secretary  concerned.  When  an 
oath  is  being  administered  to  any  of  the  above  personnel,  all  persons  in  the 
courtroom  will  stand. 

j.  Assembly  of  the  court.  Following  the  procedure  outlined  by  this 

paragraph  (61),  the  military  judge  or  the  president  of  a  special  court-martial 
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without  a  military  judge  may  announce  that  the  court  is  assembled.  The  court 
is  assembled  when,  after  the  members  have  gathered  in  the  courtroom  to  start 
the  trial,  the  military  judge  or  the  president  of  a  special  court-martial  without 
a  military  judge  has  announced  that  the  court  is  assembled.  In  a  court-martial 
consisting  of  a  military  judge  alone,  the  court  is  assembled  at  the  time  announced 
by  the  military  judge.  See  appendix  8b. 

k.  Applicability  to  Article  39(a)  sessions.  Immediately  after  commenc¬ 
ing  an  Article  30(a)  session  (53<f),  the  military  judge  should  insure  that  the 
court  is  properly  constituted  by  following  the  procedure  in  b ,  c,  d,  e,  /,  and  i 
above.  After  insuring  that  the  comd  is  properly  constituted,  the  military  judge 
may  proceed  to  take  up  the  matters  in  g  and  h  above.  See  appendix  8at. 

62.  CHALLENGES,  a.  Statutory  provisions.  The  military  judge  and 
members  of  a  general  or  special  court-martial  may  be  challenged  by  the  accused 
or  the  trial  counsel  for  cause  stated  to  the  court.  The  military  judge,  or  if  none 
has  been  detailed,  the  court  members  shall  determine  the  relevancy  and  validity 
of  challenges  for  cause,  but  a  challenge  may  not  be  received  to  more  than  one 
person  at  a  time.  Challenges  by  the  trial  counsel  shall  ordinarily  be  presented 
and  decided  before  those  by  the  accused  are  offered.  Each  accused  and  the 
trial  counsel  is  entitled  to  one  peremptory  challenge,  but  the  military  judge 
may  not  be  challenged  except  for  cause  ( Art.  41 ) . 

b.  Disclosing  grounds  for  challenges.  After  the  members  of  the  court, 

the  military  judge,  and  counsel  have  been  sworn,  the  trial  counsel  will  announce 
to  the  court  the  general  nature  of  the  charges,  the  name  of  the  accuser,  the 
investigating  officer,  the  officer  or  officers  forwarding  the  charges  to  the  con¬ 
vening  authority,  and  the  name  of  any  court  member  or  military  judge  who 
participated  in  any  proceedings  already  had.  He  will  then  disclose  in  open  ses¬ 
sion  every  ground  for  challenge  believed  by  him  to  exist  in  the  case  and  will 
request  that  the  military  judge  and  each  member  do  likewise  with  respect  to 
grounds  of  challenge,  whether  against  the  military  judge  or  member  himself 
or  against  any  others  who  are  subject  to  challenge  for  cause.  In  disclosing 
grounds  for  challenge,  personnel  should  state  only  the  ultimate  nature  of  the 
circumstances  which  in  their  opinion  makes  them  subject  to  challenge,  and  not 
details  such  as  derogatory  information  regarding  the  accused.  Among  the 
grounds  for  challenge  which  a  member  or  military  judge  should  disclose  are 
these:  That  he  has  participated  in  the  investigation  of  the  case,  has  acted  as 
counsel  for  the  accused,  will  be  a  witness  for  the  prosecution,  or  has  forwarded 
the  charges  to  the  convening  authority  with  a  recommendation  concerning  trial 
by  court-martial. 

Similar  disclosures  and  requests  will  be  made  by  the  trial  counsel  with 
respect  to  a  new  member  or  military  judge;  and  the  trial  counsel,  any  member, 
or  the  military  judge  will  disclose  any  such  ground  at  any  time  during  the 
proceedings  that  he  becomes  aware  of  it. 

Without  challenging  for  cause,  the  trial  or  defense  counsel  may  question 
the  court,  or  individual  members  thereof,  and  the  military  judge  concerning 
the  existence  or  nonexistence  of  facts  which  may  disclose  a  proper  ground  of 
challenge  for  cause.  Thus,  the  defense  counsel  may  question  the  court,  or  in¬ 
dividual  members  thereof,  with  respect  to  whether  they  know  the  accused  and, 
if  so,  whether  they  are  hostile  or  friendly  toward  him.  It  is  optional  with  the 
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questioning  party  whether  the  member  being  questioned  shall  be  sworn  to  testify 
as  to  his  competency  as  a  member  before  answering  these  preliminary  questions. 

In  any  case  referred  to  a  court-martial  composed  of  a  military  judge  and 
members,  the  military  judge  may  direct  that  the  examination  of  a  member  be 
conducted  out  of  the  presence  of  the  remaining  members  of  the  court,  and  he 
should  do  so  in  any  case  in  which  the  information  elicited  may  be  derogatory  to 
the  accused  and  may  disqualify  the  other  members.  In  a  special  court-martial 
without  a  military  judge,  the  questioning  of  a  member  should  be  free  enough  to 
provide  the  court  members  with  sufficient  information  to  pass  upon  the  impar¬ 
tiality  of  the  member  concerned,  but  disclosure  of  information  derogatory  to 
the  accused  may  disqualify  the  other  members  who  hear  it.  If  the  members  are 
disqualified  by  a  disclosure,  the  president  should  adjourn  the  court  and  report 
the  matter  to  the  convening  authority. 

c.  Action  upon  disclosure.  If  it  appears  from  any  disclosure  that  the 
military  judge  or  a  member  is  subject  to  challenge  on  any  ground  stated  in 
clauses  (1)  through  (8)  of  62/,  and  the  fact  is  not  disputed,  the  military  judge 
or  member  will  be  excused  forthwith.  If  the  military  judge  is  excused  or  the 
court  is  reduced  below  a  quorum,  the  court  will  adjourn  pending  detail  of  a 
new  military  judge  or  additional  members.  Except  as  just  stated,  no  action  is 
required  under  this  subparagraph  (62c)  with  respect  to  any  disclosure  that  may 
be  made;  but  proceedings  under  this  paragraph  are  without  prejudice  to  any 
rights  of  challenge  on  either  side. 

d.  When  made ;  reconsideration;  opportunity  to  challenge  new  mem¬ 
ber.  In  any  case  in  which  an  Article  39(a)  session  is  held  prior  to  assembly, 
challenge  of  the  military  judge  should  be  made  during  the  Article  39(a)  session. 
Whenever  counsel  is  aware  of  any  possible  grounds  for  challenge  for  cause  of 
a  member,  he  should  raise  the  matter  at  the  earliest  practicable  session  of  the 
court.  In  all  other  cases,  challenges  should  be  made  immediately  following 
assembly  of  the  court.  The  military  judge  or  the  president  of  a  special  court- 
martial  without  a  military  judge  should,  however,  permit  a  challenge  for  cause 
to  be  presented  at  any  stage  of  the  proceedings.  The  fact  that  a  particular  chal¬ 
lenge  for  cause  has  been  adversely  determined  does  not  preclude  the  court  from 
again  entertaining  it  if  good  cause,  such  as  newly  discovered  evidence,  is  shown. 
Full  and  timely  opportunity  will  be  given  to  challenge  every  new  member  or 
military  judge. 

e.  Peremptory  challenges.  A  peremptory  challenge  does  not  require  any 
reason  or  ground  therefor  to  exist  or  to  be  stated.  It  may  be  used  before,  during, 
or  after  challenges  for  cause,  or  against  a  member  unsuccessfully  challenged  for 
cause,  or  against  a  new  member  if  not  previously  utilized  in  the  trial.  It  cannot 
be  used  against  the  military  judge.  A  member  challenged  peremptorily  will 
be  excused  forthwith. 

In  a  joint  or  common  trial  each  accused  is  entitled  to  one  peremptory 
challenge. 

f.  Challenges  for  cause — grounds  for.  Among  the  grounds  of  challenges 
for  cause  against  members  of  special  and  general  courts-martial  and,  unless 
otherwise  indicated  by  the  context,  the  military  judge  are  the  following : 

(1)  That  the  challenged  military  judge  or  member  is  not  eligible  to 

serve  as  military  judge  or  member,  respectively,  on  courts-martial. 

(2)  That  he  is  not  a  member  or  military  judge  of  the  court. 
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(3)  That  he  is  the  accuser  as  to  any  offense  charged.  See  Article  1(9) 
for  definition  of  accuser. 

(4)  That  he  will  be  a  witness  for  the  prosecution.  See  63  for  definition  of 
witness  for  the  prosecution. 

(5)  That  he  was  the  investigating  officer  as  to  any  offense  charged.  See 
64  for  definition  of  investigating  officer. 

(6)  That  he  has  acted  as  counsel  for  the  prosecution  or  the  accused  as 
to  any  offense  charged. 

(7)  That  upon  a  rehearing  or  a  new  or  other  trial  of  the  case  he  was 
a  member  of  the  court  which  first  heard  the  case. 

(8)  That  he  is  an  enlisted  member  who  is  a  member  of  the  same  unit  as 
the  accused.  See  4 b  and  Article  25(c)  (2)  for  definitions  of  the  word  “unit.” 

(9)  That  he  has  forwarded  the  charges  in  the  case  with  his  personal 
recommendation  concerning  trial  by  court-martial. 

(10)  That  he  has  formed  or  expressed  a  positive  and  definite  opinion  as 
to  the  guilt  or  innocence  of  the  accused  as  to  any  offense  charged,  except  that 
this  shall  not  necessarily  apply  to  a  military  judge  who  has  formed  or 
expressed  such  an  opinion  solely  in  his  role  as  military  judge  sitting  alone 
in  a  previous  trial  of  the  same  or  a  closely  related  case. 

(11)  That  he  has  acted  in  the  same  case  as  the  convening  authority  or 
as  the  legal  officer  or  staff  judge  advocate  to  the  convening  authority. 

(12)  That  he  will  act  in  the  same  case  as  the  reviewing  authority  (84) 
or  as  the  legal  officer  or  staff  judge  advocate  to  the  reviewing  authority 
(85a). 

(13)  Any  other  facts  indicating  that  he  should  not  sit  as  a  member  or 
military  judge  in  the  interest  of  having  the  trial  and  subsequent  proceed¬ 
ings  free  from  substantial  doubt  as  to  legality,  fairness,  and  impartiality. 
Examples  of  the  facts  which  may  constitute  grounds  for  challenge  are: 
That  he  will  be  a  witness  for  the  defense ;  that  he  testified  or  submitted  a 
written  statement  in  connection  with  the  investigation  of  the  charges,  unless 
at  the  request  ol  the  accused;  that  he  has  officially  expressed  an  opinion 
as  to  the  mental  condition  of  the  accused ;  that,  when  it  can  be  avoided,  a 
member  is  junior  in  rank  or  grade  to  the  accused;  that  he  has  a  direct 
personal  interest  in  the  result  of  the  trial;  that  he  is  in  any  way  closely 
related  to  the  accused ;  that  he  participated  as  a  member  or  as  counsel  in  the 
trial  of  a  closely  related  case;  that  he  is  decidedly  hostile  or  friendly  to 
the  accused ;  that,  not  having  been  present  as  a  member  when  testimony  on 
the  merits  was  heard,  or  other  important  proceedings  were  held  in  the  case, 
his  sitting  as  a  member  will  involve  an  appreciable  risk  of  injury  to  the 
substantial  rights  of  an  accused,  which  risk  will  not  be  avoided  by  a  reading 
of  the  record.  In  connection  with  this  last  example,  see  41e  and  /,  and 
62A(1). 

g.  Limitations  on  inquiry  as  to  eligibility  of  military  judge.  A  chal¬ 
lenge  against  a  military  judge  based  on  the  ground  that  he  is  not  eligible  to  act 
as  military  judge  (62/(1))  will  not  be  sustained  unless  it  is  shown:  (1)  That 
he  i9  not  a  commissioned  officer;  or  (2)  that  he  is  not  on  active  duty  with  an 
armed  force;  or  (3)  that  he  is  not  a  member  of  the  bar  of  a  Federal  court  or  of 
the  highest  court  of  a  State  of  the  United  States;  or  (4)  that  he  has  not  been 
certified  to  be  qualified  for  duty  as  a  military  judge  (Art.  26(b)) ;  or  (5)  that 


11—8 


FEDERAL  REGISTER 


10595 


TRIALS — ATTENDANCE  OF  COURT— ARRAIGNMENT  1  62h 

in  a  general  court-martial  he  is  not  designated  and  assigned  in  accordance  with 
Article  26(c).  The  hearing  on  such  a  challenge  will  be  limited  to  the  issue  of 
determining  whether  any  one  of  the  reasons  enumerated  above  exists.  In  this 
connection,  it  may  bo  inferred  that  a  person  detailed  as  the  military  judge  of  a 
court-martial  is  a  commissioned  officer  on  active  duty  with  an  armed  force,  and 
the  recital  of  his  qualifications  in  the  convening  order  is  evidence  of  the  facts 
recited  therein.  An  inquiry  into  the  general  educational,  legal,  or  judicial  ex¬ 
perience  of  the  military  judge  is  improper. 

h.  Procedure.  (1)  Manner  of  making  challenges.  After  any  challenges 
made  by  the  trial  counsel  have  been  decided,  he  will,  after  complying  with  any 
request  made  by  the  accused  to  be  permitted  to  examine  the  papers  referred 
to  in  447i,  give  the  accused  an  opportunity  to  exercise  his  rights  as  to  challenge. 
The  accused  thereupon  may  challenge,  in  turn,  the  military  judge  and  each  mem¬ 
ber  to  whom  he  objects.  As  to  peremptory  challenges,  see  62e.  Full  and  timely 
opportunity  will  be  given  to  the  accused,  including  each  accused  in  a  joint 
or  common  trial,  to  exercise  his  right  of  challenge.  A  challenge  may  be  with¬ 
drawn  by  the  challenger  for  any  reason,  as  when  the  challenged  member  makes 
a  statement  or  reply  which  is  satisfactory  to  the  challenger.  A  challenge  on  the 
ground  that  a  member  was  absent  when  testimony  on  the  merits  or  other 
important  proceedings  was  had  will  often  be  withdrawn  by  the  challenger 
upon  his  being  informed  that  certain  witnesses  will  be  recalled  and  re-examined. 

(2)  Inquiry.  If  a  member  or  the  military  judge  is  challenged  for  cause, 
the  challenge,  if  not  withdrawn,  must  be  passed  on  by  the  military  judge,  or  if 
none  has  been  detailed,  by  the  members  of  the  court  less  the  member  challenged, 
after  both  sides  have  been  given  an  opportunity  to  question  the  person  chal¬ 
lenged,  to  introduce  evidence  and  to  argue.  The  challenger  may  subject  a 
challenged  member  to  an  examination  which  may  be  under  oath  as  to  the  subject 
matter  of  the  challenge.  For  form  of  the  oath,  see  H4y.  This  examination  may 
properly  extend  to  any  of  the  matters  enumerated  in  .62/  as  constituting  or 
possibly  constituting  a  ground  for  challenge  and  any  other  matters  which  have 
a  substantial  or  direct  bearing  on  the  rights  of  the  accused  or  the  Government 
to  a  fair  and  impartial  court.  The  military  judge  will  rule  upon  challenges  as 
to  his  own  participation  in  a  case,  and  all  interlocutory  matters  arising  during 
the  hearing  on  challenge.  Any  member,  against  whom  a  challenge  for  cause 
has  been  directed,  will  take  no  part  in  the  hearings  upon  the  challenge  except 
when  called  to  testify  or  to  make  a  statement  as  to  his  competency.  If  the 
challenged  member  is  president  of  a  special  court-martial  without  a  military 
judge,  he  shall,  subject  to  57a  and  c,  continue  to  rule  upon  interlocutory  questions 
arising  during  the  hearing  although  he  may,  at  the  time  such  a  question  arises, 
be  testifying  under  oath  as  to  his  competency.  In  any  case  in  which  the  military 
judge  while  making  a  statement  or  the  president  of  a  special  court-martial 
without  a  military  judge  while  testifying  as  to  his  competency,  is  required  to 
rule  upon  an  interlocutory  question,  he  should  preface  any  ruling  by  a  state- 
mentsuchas,  “As  military  judge  (president)  I  rule  that  .  .  .” 

The  military  judge,  or  if  none  has  been  detailed,  the  court  should  be 
liberal  in  passing  on  challenges,  but  need  not  sustain  a  challenge  upon  the  mere 
assertion  of  the  challenger.  The  burden  of  maintaining  a  challenge  rests  on 
the  challenging  party.  A  failure  to  sustain  a  challenge  when  good  ground  is 


11-9 


10596 


FEDERAL  REGISTER 


V  64  CHAPTER  XI 

shown  may  require  a  disapproval  on  jurisdictional  grounds  or  cause  a  rehearing 
because  of  error  injuriously  affecting  the  substantial  rights  of  an  accused. 

(3)  Deliberation  and  voting  by  a  special  court-martial  without  a  mili¬ 
tary  judge.  In  a  special  court-martial  without  a  military  judge,  delibera¬ 
tion  and  voting  upon  a  challenge  will  be  in  closed  session,  and  the  challenged 
member  will  be  excluded.  Before  closing  the  court,  the  president  should  instruct 
the  court  on  the  applicable  law  and  procedure  to  be  followed  in  deciding  the 
challenge.  The  vote  upon  the  challenge  is  by  secret  written  ballot,  which  ballot 
may  be  in  the  form  “Sustained”  or  “Not  Sustained.”  See  Article  51(a)  as  to 
counting  and  checking  the  vote  and  announcing  the  result  of  the  ballot.  Delib¬ 
eration  on  the  challenge  may  properly  include  full  and  free  discussion.  The 
influence  of  superiority  in  rank  will  not  be  employed  in  any  manner  in  an 
attempt  to  control  the  independence  of  members  in  the  exercise  of  their  judg¬ 
ment.  A  majority  of  the  ballots  cast  by  the  members  present  at  the  time  the 
vote  is  taken  shall  decide  the  question  of  sustaining  or  not  sustaining  the  chal¬ 
lenge.  A  tie  vote  on  a  challenge  disqualifies  the  member  challenged  (Art.  52(c) ). 
Upon  the  court  being  opened,  the  president  shall  state  that  the  challenge  has 
been  sustained  or  not  sustained.  When  three  members  of  a  special  court-martial 
without  a  military  judge  are  present  and  one  is  challenged,  the  remaining  two 
may  vote  on  the  challenge. 

(4)  Action.  If  the  challenge  is  sustained,  the  challenged  member  or 
military  judge  will  withdraw  from  the  court  ;  otherwise  he  will  resume  his  seat. 
The  court  will  then  proceed  to  consider  the  next  challenge,  if  one  is  presented. 
When  a  court  has  been  reduced  below  a  quorum,  or  when  the  number  of  en¬ 
listed  persons  on  a  court  is  reduced  below  one-third  in  a  case  in  which  the 
accused  has  requested  enlisted  members,  or  when  a  challenge  of  the  military 
judge  for  cause  is  sustained,  the  court  will  adjourn  and  report  the  matter  to  the 
convening  authority. 

63.  WITNESS  FOR  THE  PROSECUTION.  If  at  any  stage  of  the  pro¬ 
ceedings  the  military  judge  or  any  member  of  the  court  is  called  as  a  witness  for 
the  prosecution,  he  shall,  before  qualifying  as  a  witness,  be  excused  from 
further  duty  as  military  judge  or  member,  respectively,  in  the  case.  Whether  the 
military  judge  or  a  member  called  as  a  witness  for  the  court  is  to  be  considered  as 
a  witness  for  the  prosecution  depends  on  the  character  of  his  testimony.  In 
case  of  doubt  he  will  be  excused  as  military  judge  or  member,  respectively.  If  a 
witness  called  by  the  defense  testifies  adversely  to  the  defense,  he  does  not 
thereby  beconje  a  “witness  for  the  prosecution.” 

For  the  purpose  of  this  paragraph,  a  witness  includes  not  only  one  who 
testifies  in  court  but  anyone  whose  declaration  is  received  as  evidence  for  any 
purpose,  including  written  declarations  made  by  affidavit  or  otherwise.  For 
example,  a  person  who  by  his  certificate  has  attested  or  otherwise  authenti¬ 
cated  an  official  record  introduced  in  evidence  by  the  prosecution,  or  who  has 
authenticated  any  writing  so  introduced,  is  a  witness  for  the  prosecution  even 
if  he  does  not  testify  in  person. 

64.  INVESTIGATING  OFFICER.  Within  the  meaning  of  the  fifth  clause 
of  62/  and  Articles  25  (d)  (2) ,  26  (a) ,  and  27  (a) ,  the  term  “investigating  officer,” 
as  applied  to  a  particular  offense,  shall  be  understood  to  include  a  person  who, 
under  the  provisions  of  34  and  Article  32,  has  investigated  that  offense  or  a 
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closely  related  offense  alleged  to  have  been  committed  by  the  accused.  The  term 
also  includes  any  other  person  who,  as  counsel  for,  or  a  member  of,  a  court  of 
inquiry,  or  as  an  investigating  officer  or  otherwise,  has  conducted  a  personal 
investigation  of  a  general  matter  involving  the  particular  offense.  However,  it 
does  not  include  a  person  who,  in  the  performance  of  his  duties  as  counsel,  has 
conducted  an  investigation  of  a  particular  offense  or  a  closely  related  offense 
with  a  view  to  prosecuting  or  defending  it  before  a  court-martial.  But  see  6a 
and  62/(6). 

65.  ARRAIGNMENT,  a.  General.  When  a  general  or  special  court-martial 
has  been  organized  and  both  parties  are  ready  to  proceed,  the  trial  counsel  will 
present  the  court  with  copies  of  the  charges  and  specifications  upon  which  the 
accused  is  about  to  be  tried.  See  56c/  in  this  connection  and  79 d  for  procedure 
of  a  summary  court-martial.  The  trial  counsel  will  then  read  to  the  accused  the 
charges  and  specifications.  Thereafter,  each  accused  will  be  called  upon  to 
plead.  This  proceeding  constitutes  the  arraignment.  The  pleas  are  not  part  of 
the  arraignment.  The  accused  may  waive  the  reading  of  the  charges  and 
specifications. 

As  a  rule,  after  arraignment  in  a  case  involving  several  charges  and 
specifications,  the  procedure  to  be  followed  will  be  to  receive  pleas  according  to 
numerical  order  on  the  specifications  of  the  first  charge,  then  on  the  first  charge, 
and  so  on  with  the  rest.  "When  appropriate,  a  single  plea  may  be  entered  as  to 
all  charges  and  specificat  ions  without  enumerating  them. 

If  an  Article  39(a)  session  is  conducted  by  the  military  judge  prior  to 
assembly,  the  arraignment  may  be  held  and  the  pleas  of  the  accused  accepted 
at  that  time  if  permitted  by  the  regulations  of  the  Secretary  concerned.  If  the 
arraignment  is  held  at  such  a  session,  the  trial  counsel  may  present  the  court 
members  with  copies  of  the  charges  and  specifications  immediately  after  as¬ 
sembly.  See  396, 53</(l )  and  706  for  entering  findings  on  a  plea  of  guilty. 

b.  Additional  charges.  After  the  arraignment  of  the  accused  upon  certain 
charges,  additional  charges  cannot  be  introduced  at  the  same  trial.  However, 
additional  charges  can  be  introduced  at  any  stage  of  the  proceedings  before  the 
arraignment  if  all  the  usual  pre-arraignment  proceedings  concerning  those  ad¬ 
ditional  charges  have  been  completed,  including  proceedings  as  to  qualifying 
counsel  and  challenging  and  excusing  the  military  judge  and  members  of  the 
court.  In  such  a  case,  the  accused  may  be  arraigned  on  the  additional  charges  as 
well  as  on  the  original  charges,  and  the  trial  may  proceed  on  both  sets  of  charges. 
It  is  not  necessary  that  any  personnel  of  the  court  be  resworn  when  additional 
charges  are  introduced.  An  application  for  a  reasonable  continuance  should  be 
granted. 


10597 


No.  124— Pt.  n— Sec.  1 - 13 


11-11 


FEDERAL  REGISTER 


10599 


Chapter  XII 

PLEAS  AND  MOTIONS 


GENERAL-MOTIONS  RAISING  DEFENSES  AND  OBJECTIONS— MOTIONS  TO  DIS¬ 
MISS-MOTIONS  TO  GRANT  APPROPRIATE  RELIEF— PLEAS— MOTION  FOR 
FINDING  OF  NOT  GUILTY;  RES  JUDICATA 

66.  GENERAL,  a.  Pleas.  Pleas  in  court-martial  procedure  are  pleas  of 
guilty,  not  guilty,  and  pleas  corresponding  to  permissible  findings  (70,  74 b). 
Pleas  are  entered  after  arraignment. 

b.  Motions.  A  motion  is  an  application  to  the  military  judge  or  to  the 
president  of  a  special  court-martial  without  a  military  judge  for  particular 
relief.  Defenses  and  objections  raised  before  a  plea  is  entered  shall  be  raised  only 
by  a  motion  to  dismiss  or  to  grant  appropriate  relief  as  provided  in  this 
chapter.  Motions  to  dismiss  (67a)  normally  are  made  before  a  plea  i9  entered 
and  motions  for  appropriate  relief  normally  are  made  prior  to  plea  or  prior  to 
the  conclusion  of  any  Article  39(a)  session  held  prior  to  assembly,  whichever 
occurs  earlier  (67&).  Any  defense  or  objection,  however,  which  is  capable  of 
determination  without  trial  of  the  issue  raised  by  a  plea  of  not  guilty  may  be 
raised  before  trial  by  reference  to  the  convening  authority  a9  well  as  by" 
motion  made  at  the  appropriate  time  at  trial.  Reference  of  these  matters  to  the 
convening  authority  before  trial  is  without  prejudice  to  the  renewal  of  the 
assertion  by  motion  at  the  trial. 

67.  MOTIONS  RAISING  DEFENSES  AND  OBJECTIONS,  a.  De¬ 
fenses  and  objections  which  may  be  raised.  Defenses  and  objections  such  as 
that  trial  is  barred  by  the  statute  of  limitations,  former  jeopardy,  pardon,  con¬ 
structive  condonation  of  desertion,  former  punishment,  promised  immunity, 
lack  of  jurisdiction,  and  failure  of  the  charges  to  allege  an  offense  should  ordi¬ 
narily  be  asserted  by  motion  to  dismiss  before  a  plea  is  entered;  but  failure  to 
assert  them  at  that  time  does  not  constitute  a  waiver  of  the  defense  or  objection. 
Unless  otherwise  stated,  failure  to  assert  any  such  defense  or  objection — except 
lack  of  jurisdiction  or  failure  of  the  charges  to  allege  an  offense — before  the  con¬ 
clusion  of  the  hearing  of  the  case  constitutes  a  waiver. 

b.  Defenses  and  objections  which  must  be  raised.  Defenses  and  objec¬ 
tions  based  on  defects  in  the  preferring  of  charges,  reference  for  trial,  form  of 
the  charges  and  specifications,  investigation,  or  other  pretrial  proceedings,  other 
than  objections  going  to  the  jurisdiction  of  the  court  or  the  failure  of  the  charges 
to  allege  an  offense,  may  be  raised  only  by  a  motion  for  appropriate  relief.  Fail¬ 
ure  to  raise  any  such  objection  prior  to  plea  or  prior  to  the  conclusion  of  any 
Article  39(a)  session  held  prior  to  assembly,  whichever  occurs  earlier,  con¬ 
stitutes  a  waiver  thereof,  but  the  military  judge  or  the  president  of  a  special 
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court-martial  without  a  military  judge  may  grant  relief  from  the  waiver  for 
good  cause  shown. 

c.  Form  and  content  of  motion.  The  motion  should  briefly  and  clearly 

set  forth  the  nature  and  grounds  of  the  defense  or  objection  which  it  is  intended 
to  raise.  It  may  be  presented  orally  or  in  writing.  The  substance  of  the  motion 
and  not  its  form  or  designation  will  control;  for  instance,  if  an  accused  makes 
a  motion  which  lie  calls  a  motion  for  appropriate  relief,  but  which  in  fact  raises 
an  objection  to  trial  on  jurisdictional  grounds,  the  motion  will  be  treated  as  a 
motion  to  dismiss.  Defenses  and  objections  which  may  appear  to  be  available 
to  the  accused  shall,  if  not  asserted,  be  brought  to  the  attention  of  the  accused 
in  any  case  in  which  he  is  not  represented  by  counsel  and  may  be  brought  to  his 
attention  in  any  case. 

d.  Time  of  making  motions.  A  motion  raising  any  of  the  defenses  and 
objections  discussed  in  a  and  b  above  normally  is  made  before  the  plea  is  entered 
or  prior  to  the  conclusion  of  any  Article  39(a)  session  held  prior  to  assembly, 
whichever  occurs  earlier.  See  53 d. 

Motions  for  a  finding  of  not  guilty  are  made  after  the  prosecution  has. 
rested  its  case  or  at  the  conclusion  of  all  of  the  evidence.  A  motion  to  inquire  into 
the  mental  condition  of  the  accused  (122)  or  to  delay  the  proceedings  on  the 
ground  that  the  accused  lacks  the  requisite  mental  capacity  (120rf)  may  be 
raised  at  any  time  during  the  trial. 

e.  Hearing  on  the  motion.  A  motion  raising  a  defense  or  objection  will 
be  determined  at  the  time  it  is  made  unless  the  military  jndge  or  the  president 
of  a  special  court-martial  without  a  military  judge  defers  action  on  the  motion 
until  a  later  time.  If  action  is  deferi-ed,  however,  the  military  judge  or  the 
president  of  a  special  court-martial  without  a  military  judge  should  rule  on  the 
motion  before  the  court  closes  to  deliberate  on  the  accused’s  guilt  or  innocence. 
Before  action  is  taken  on  a  contested  motion,  each  side  will  be  given  an  oppor¬ 
tunity  to  introduce  pertinent  evidence  and  to  make  an  argument.  When  trying  a 
case  with  members,  the  military  judge  may  conduct  the  hearing  out  of  their 
presence;  but,  a  hearing  on  a  motion  in  which  the  mental  responsibility  of  the 
accused  is  in  issue  should  be  conducted  in  the  presence  of  the  members.  Although 
counsel  may  refer  to  the  facts  of  other  pertinent  cases  when  arguing  out  of 
the  hearing  of  the  members  of  the  court,  he  may  do  so  before  the  members  only 
when  the  motion  is  one  in  which  the  ruling  is  made  subject  to  the  objection  of 
any  member  of  the  court.  Except  as  otherwise  indicated  in  the  discussion  of 
motions  (68c,  Statute  of  limitations)  and  elsewhere  (122a,  Insanity),  the 
burden  generally  rests  on  the  accused  to  support  by  a  preponderance  of  the 
evidence  a  motion  raising  a  defense  or  objection.  A  decision  on  such  a  motion 
is  always  an  interlocutory  matter,  but  matters  presented  on  such  a  motion  may 
also  raise  a  contested  issue  of  fact  of  a  kind  which  should  properly  be  considered 
by  the  court  in  connection  with  its  determination  of  the  accused’s  guilt  or 
innocence.  See  57 b.  For  example,  if  a  specification  alleges  that  an  offense  was 
committed  at  a  time  which  is  within  the  stat  ute  of  limitations  and  the  accused 
makes  a  motion  to  dismiss  on  the  ground  that  trial  is  barred  by  Article  43, 
asserting  that  the  offense  was  committed  at  an  earlier  time  than  that  alleged,  the 
time  of  the  commission  of  the  offense  must,  if  the  motion  is  denied,  be  specifically 
considered  by  each  member  of  the  court  in  connection  with  his  deliberation  on 
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the  findings  of  guilt  or  innocence.  If  by  exceptions  or  substitutions  the  court 
finds  that  the  offense  was  committed  at  an  earlier  time,  the  ruling  denying  the 
motion  to  dismiss  must  be  changed  to  one  granting  the  motion,  provided  the 
statute  of  limitations  has  run  against  the  offense  in  view  of  the  earlier  time  of 
commission  found.  See  also  122  for  a  discussion  of  the  question  of  the  mental 
responsibility  of  the  accused  in  connection  with  the  findings  on  the  general 
issue. 

f.  Effect  of  rulings  on  motion.  The  denial  of  a  motion  raising  a  defense 
or  objection  does  not  prevent  the  entering  of  another  motion  to  the  same  specifi¬ 
cation  or  charge.  The  military  judge  or  the  president  of  a  special  court-martial 
without  a  military  judge  may  reconsider  any  action  in  denying  or  sustaining 
a  motion  as  long  as  the  specification  affected  thereby  is  before  the  court. 

Except  as  otherwise  indicated  in  the  discussion  on  motions,  an  accused  will 
not  be  required  to  plead  to  a  specification  or  charge  so  long  as  the  action  of  the 
court  in  granting  a  motion  to  dismiss  or  for  appropriate  relief  relating  to  the 
specification  or  charge  stands;  but  when  all  such  motions  as  to  a  given  charge 
or  specification  are  denied,  the  accused  should  enter  a  plea  or,  if  he  stands  mute, 
a  plea  of  not  guilty  should  be  entered  for  him  by  the  military  judge  or  by  the 
president  of  a  special  court-martial  without  a  military  judge. 

Notwithstanding  the  action  of  the  court  on  a  motion  raising  a  defense  or 
objection,  the  trial  may  proceed  in  the  usual  course  as  long  as  one  or  more 
specifications  and  charges  remain  as  to  which  a  plea  stands.  For  example,  when 
a  motion  to  dismiss  is  granted  as  to  all  but  one  specification  and  charge  to 
which  the  plea  is  not  guilty,  the  trial  on  that  specification  and  charge  may 
continue.  But  when  the  trial  cannot  proceed  further  as  the  result  of  the  action 
of  the  court  on  a  motion  raising  a  defense  or  objection,  the  court  will  adjourn 
and  submit  the  record  of  its  proceedings  to  the  convening  authority. 

If  a  specification  before  a  court-martial  has  been  dismissed  on  motion  and 
the  ruling  does  not  amount  to  a  finding  of  not  guilty,  the  convening  authority 
may  return  the  record  to  the  court  for  reconsideration  of  the  ruling  and  any 
further  appropriate  action  (Art.  62(a)).  This  action  should  be  taken  only  on 
application  by  the  prosecution,  with  notice  to  the  defense,  after  affording  both 
sides  an  opportunity  to  be  heard.  The  convening  authority  may  not  return  the 
record  to  the  court  for  reconsideration  of  a  ruling  which  amounts  to  a  finding 
of  not  guilty,  as,  for  example,  the  granting  of  a  motion  to  dismiss  because  of 
lack  of  mental  responsibility  at  the  time  of  the  offense  (1206)  or  the  granting 
of  a  motion  for  a  finding  of  not  guilty  (71« ;  Art.  62(b) ).  Likewise,  the  conven¬ 
ing  authority  may  not  direct  the  military  judge  or  the  president  of  a  special 
court-martial  without  a  military  judge  to  reconsider  a  ruling  on  a  motion 
to  grant  appropriate  relief  or  a  ruling  granting  a  request  for  a  continu¬ 
ance.  In  returning  the  record  of  proceedings  to  the  court,  the  convening 
authority  will  include  a  statement  of  his  reasons  for  disagreeing,  together 
with  instructions  to  reconvene  and  reconsider  the  ruling  with  respect  to  the 
matter  in  disagreement.  Except  as  provided  in  1226(3)  he  will  not  refer 
to  or  include  in  his  communication  any  factual  information  relative  to  the 
ruling  in  question  which  is  not  already  a  part  of  the  record  nor  will  he  direct 
the  court  to  consider  any  evidence  or  information  other  than  that  which  is 
already  in  the  record.  To  the  extent  that  the  matter  in  disagreement  relates 
solely  to  a  question  of  law,  as,  for  example,  whether  the  chargee  allege  an  offense 
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cognizable  by  a  court-martial,  the  military  judge  or  the  president  of  a  special 
court-martial  without  a  military  judge  will  accede  to  the  view  of  the  con¬ 
vening  authority.  If  the  matter  in  disagreement  relates  to  issues  of  fact, 
as,  for  example,  whether  an  officer  exercising  general  court-martial  juris¬ 
diction  has  unconditionally  restored  a  suspected  deserter  to  duty  without  trial 
with  knowledge  of  the  alleged  desertion  (68/),  the  military  judge  or  special 
court-martial  without  a  military  judge  will  exercise  his  or  its  discretion  in 
reconsidering  the  motion. 

If  the  convening  authority  does  not  return  the  record  for  reconsideration, 
he  will  take  the  necessary  action  to  conclude  the  case  by  publishing  appropriate 
orders.  See  generally  82, 83,  and  855. 

When  a  mot  ion  to  grant  appropriate  relief  has  been  granted  by  the  military 
judge  or  the  president  of  a  special  court-martial  without  a  military  judge, 
the  convening  authority  may  cause  appropriate  action  to  be  taken  to  remedy 
the  defect  and,  if  appropriate,  may  return  the  record  to  the  court  or  another 
court  for  appropriate  further  action.  If  he  does  not  return  the  record  to  the 
court  or  arrange  for  trial  by  another  court,  as  when  a  motion  for  change  of 
venue  has  been  granted  (69c),  he  will  dismiss  the  charges  to  which  the  motion 
relates. 

68.  MOTIONS  TO  DISMISS,  a.  General.  A  motion  to  dismiss  properly 
relates  to  any  defense  or  objection  raised  in  bar  of  trial.  Among  the  defenses 
and  objections  which  may  be  raised  by  this  motion  before  entering  a  plea  are 
lack  of  jurisdiction  (685),  failure  of  the  charges  to  allege  an  offense  (685), 
running  of  the  statute  of  limitations  (68c),  former  jeopardy  (68 d),  pardon 
(68c),  constructive  condonation  of  desertion  (68/),  former  punishment  (68*7), 
immunity  (68A),  and  unreasonable  denial  of  speedy  trial  (68/).  See  57  for 
finality  of  rulings. 

b.  Lack  of  jurisdiction;  failure  to  allege  an  offense.  (1)  General.  If 
the  court  lacks  jurisdiction  or  if  the  charges  fail  to  allege  any  offense  under  the 
code,  the  proceedings  are  a  nullity.  These  objections  cannot  be  waived  and  may 
be  asserted  at  any  time. 

(2)  Lack  of  jurisdiction.  A  motion  to  dismiss  on  the  ground  of  lack  of 
jurisdiction  is  ordinarily  based  on  an  assertion  that  the  court  is  not  properly 
constituted  because  it  was  not  convened  by  an  official  empowered  to  convene 
it  or  on  an  assertion  that  the  accused  is  not  a  person  who  properly  may  be  tried 
by  court-martial.  See  8  as  to  requisites  for  court-martial  jurisdiction  and  9  as 
to  jurisdiction  of  courts-martial  as  to  persons.  With  respect  to  jurisdiction  of 
an  offense  committed  before  a  fraudulent  discharge,  a  final  conviction  of  hav¬ 
ing  fraudulently  obtained  the  discharge  in  violation  of ‘Article  83(2)  may  be 
shown  by  the  prosecution  as  a  final  adjudication  of  the  fraudulent  discharge, 
and  the  accused  may  not  dispute  the  jurisdiction  of  the  court  as  to  the  earlier 
offense  on  the  ground  that  his  separation  from  the  service  was  not  fraudulent. 
See  Article  3  (b) . 

(3)  Failure  to  allege  an  offense.  By  a  motion  to  dismiss,  the  accused 
may  object  to  the  failure  of  a  specification  to  allege  any  offense  triable  by  court- 
martial.  With  the  exceptions  stated  in  14 &,  courts-martial  do  not  have  juris¬ 
diction  to  try  any  offenses  not  cognizable  under  the  code.  Unless  the  specification 
of  a  charge  alleges  an  offense  of  which  a  court-martial  may  take  cognizance,  a 
motion  to  dismiss  should  be  granted  as  to  the  specification.  If  the  motion  is 


12-4 


FEDERAL  REGISTER 


10603 


PLEAS  AND  MOTIONS  1  68c 

granted,  the  military  judge,  or  the  president  of  a  special  court-martial  without 
a  military  judge,  will  direct  that  the  specification  be  striken  and  disregarded. 

c.  Statute  of  limitations  (Art.  43).  Except  for  certain  offenses  for  which 
there  is  no  limitation  as  to  time  (Art.  43(a)),  a  person  charged  with  an  of¬ 
fense  under  the  code  is  not  liable  to  be  tried  by  court-martial,  unless  the  statute 
of  limitations  has  been  tolled  (Art.  43(d)),  extended  (Art.  43  (e) ) ,  or  suspended 
(Art.  43(f)),  if  sworn  charges  have  not  been  received  by  the  officer  exercising 
summary  court-martial  jurisdiction  over  the  command  within  the  period  of 
time — either  two  or  three  years  after  the  commission  of  the  offense — specified 
in  Article  43.  See  215c?  for  a  discussion  of  the  substantive  rules  with  respect  to 
the  statute  of  limitations. 

When  it  appears  from  the  charges  or  from  the  evidence  introduced  at  the 
trial  that  the  statute  has  run  against  an  offense  charged  or,  in  the  case  of  a  con¬ 
tinuing  offense,  a  part  of  the  offense  charged,  the  military  judge,  or  the  presi¬ 
dent  of  a  special  court-martial  without  a  military  judge,  will  bring  the  matter 
to  the  attention  of  the  accused  and  advise  him  of  his  right  to  assert  the  statute, 
unless  it  otherwise  affirmatively  appears  that  the  accused  is  aware  of  his  rights 
in  this  regard.  See  53 A.  If  the  accused  pleads  guilty  to  a  lesser  included  offense 
against  which  the  statute  of  limitations  has  apparently  run,  the  military  judge, 
or  the  president  of  a  special  court-martial  without  a  military  judge,  will  advise 
the  accused  of  his  right  to  interpose  the  statute  in  bar  of  trial  as  to  that  offense. 
See  also  74 h. 

The  burden  is  not  on  the  defense  to  show  that  neither  absence  from  the 
territory  in  which  the  United  States  has  authority  to  apprehend  him  nor  other 
impediment  prevents  the  accused  from  claiming  exemption  under  Article  43. 
For  example,  if  it  appears  from  the  charges  in  a  peacetime  desertion  case  that 
more  than  three  years  have  elapsed  between  the  date  of  the  commission  of  the 
offense  and  the  date  when  sworn  charges  and  specifications  were  received  by  an 
officer  exercising  summary  court-martial  jurisdiction  over  the  command,  the 
motion  should  be  granted  unless  the  prosecution  shows  by  a  preponderance  of 
evidence  that  the  statute  does  not  apply  because  of  periods  which,  under  the 
provisions  of  Article  43(d),  are  to  be  excluded  in  computing  the  three  years. 

Since  the  statute  of  limitations  is  a  matter  of  defense,  it  may  be  waived  by 
the  accused  provided  he  is  aware  of  his  right  to  assert  it.  A  plea  of  guilty,  after 
explanation  of  its  effect  with  respect  to  the  statute  of  limitations,  operates  as 
such  a  waiver.  If  an  accused  pleads  guilty  to  an  included  offense  against  which 
the  statute  of  limitations  has  run  and  persists  in  the  plea  after  the  meaning  and 
effect  thereof  have  been  explained  to  him  including  his  right  to  interpose  the 
statute  of  limitations  as  to  the  included  offense,  the  plea  of  guilty,  as  long  as  it 
stands,  is  a  waiver  of  his  right  to  interpose  the  statute  of  limitations.  Under  these 
circumstances  he  may  not,  after  a  finding  of  guilty  of  the  included  offense,  as¬ 
sert  the  statute  of  limitations. 

The  defense  of  the  statute  of  limitations  generally  is  raised  by  a  motion  to 
dismiss.  However,  the  defense  also  may  be  raised  under  a  plea  of  not  guilty  by 
introducing  evidence  during  the  trial  in  those  cases  involving  contested  issues 
of  fact  which  must  be  considered  by  the  members  of  the  court  in  connection  with 
the  issue  of  guilt  or  innocence.  See  67c  for  an  example  of  a  case  in  which  it  is 
appropriate  to  raise  the  defense  under  a  plea  of  not  guilty.  In  such  a  case,  how¬ 
ever,  the  accused  should  advise  the  military  judge  or  the  president  of  a  special 
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court-martial  without  a  military  judge  that  he  is  insisting  upon  the  defense  of 
the  statute  of  limitations  under  his  plea  of  not  guilty,  as  failure  to  assert  the 
defense  during  the  hearing  may  constitute  a  waiver. 

See  T4 h  for  the  procedure  to  be  followed  when  the  accused  is  found  guilty 
of  a  lesser  included  offense  to  which  he  has  not  entered  a  plea  of  guilty  and 
against  which  the  statute  of  limitations  has  run. 

d.  Former  jeopardy.  No  person  may,  without  his  consent,  be  tried  a  sec¬ 
ond  time  for  the  same  offense  (Art.  44(a)).  See  2156  for  a  discussion  of  the 
substantive  rules  with  respect  to  the  defense  of  former  jeopardy.  Former 
jeopardy  by  court-martial,  in  support  of  a  motion  to  dismiss,  may  be  estab¬ 
lished  in  appropriate  cases  by  the  order  publishing  the  results  of  the  trial. 
Former  jeopardy  before  a  civilian  court  may  be  established  by  the  indictment 
and  record  of  conviction  or  acquittal. 

e.  Pardon.  A  pardon  is  an  act  of  the  President  which  exempts  the  indi¬ 
vidual  on  whom  it  is  bestowed  from  the  punishment  the  law  inflicts  for  a  crime 
he  has  committed.  A  pardon  may  be  interposed  in  bar  of  trial  by  a  motion  to 
dismiss.  The  usual  rules  as  to  documentary  evidence  apply  to  a  written  pardon, 
whether  in  the  nature  of  an  individual  pardon  or  of  a  general  amnesty.  If  the 
document  is  not  sufficiently  explicit  to  determine  whether  the  motion  should 
be  sustained,  the  defense  may  introduce  other  evidence  tending  to  establish 
the  pardon. 

f.  Constructive  condonation  of  desertion.  If  an  officer  exercising  general 
court-martial  jurisdiction  unconditionally  restores  a  deserter  to  duty  without 
trial  with  knowledge  of  the  alleged  desertion,  this  action  amounts  to  a  con¬ 
structive  condonation  of  the  desertion  and  may  be  interposed  in  bar  of  trial 
subsequently  ordered.  If  an  officer  exercising  general  court-martial  jurisdiction 
has  directed  that  a  deserter  be  restored  to  duty  but  that  he  remain  subject  to 
trial  for  the  offense,  such  a  restoration  is  not  a  constructive  condonation  of  the 
desertion  and  the  individual  so  restored  remains  subject  to  trial. 

g.  Former  punishment.  Non  judicial  punishment  previously  imposed 
under  Article  15  for  a  minor  offense  and  punishment  imposed  under  Article  13 
for  a  minor  disciplinary  infraction  may  be  interposed  in  bar  of  trial  for  the 
same  offense  or  infraction.  For  a  definition  of  “minor  offenses,”  see  1286.  See 
215c  for  a  discussion  of  the  substantive  rules  with  respect  to  the  defense  of 
former  punishment. 

h .  Grant  or  promise  of  immunity.  An  authority  competent  to  order  a 

person’s  trial  by  general  court-martial  may  grant  or  promise  him  immunity 
from  trial.  A  grant  of  immunity  may  be  interposed  as  a  bar  to  trial  if  the  trial 
in  question  is  contrary  to  the  grant.  A  promise  of  immunity  may  also  be  inter¬ 
posed  as  a  bar  to  trial  if  the  trial  is  contrary  to  the  terms  of  the  promise. 

i.  Speedy  trial.  An  accused  has  the  right  to  a  speedy  trial,  the  denial  of 

which  may  be  asserted  by  a  motion  to  dismiss.  See  21 5e  for  a  discussion  of  the 
substantive  rules  with  respect  to  the  right  to  a  speedy  trial.  When  the  accused 
moves  for  a  dismissal  of  certain  charges  on  the  ground  that  there  has  been  an 
unreasonable  delay  as  to  those  charges,  the  prosecution  has  the  burden  of  estab¬ 
lishing  that  the  delay  was  not  unreasonable.  Objections  based  on  the  lack  of  a 
speedy  trial  may  be  waived  by  a  failure  to  make  a  timely  motion  to  dismiss 
the  affected  charges. 
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69.  MOTIONS  TO  GRANT  APPROPRIATE  RELIEF,  a.  General 

A  motion  to  grant  appropriate  relief  is  one  made  to  cure  a  defect  of  form  or 
substance  which  impedes  the  accused  in  properly  preparing  for  trial  or  con¬ 
ducting  his  defense.  Among  the  objections  which  may  be  raised  by  such  a  motion 
are  defects  in  charges  and  specifications  which  do  not  amount  to  a  failure  of 
the  charge  to  allege  an  offense  (696),  a  substantial  defect  in  the  conduct  of  the 
pretrial  investigation  (see  34,  69c,  Art.  32),  prejudicial  joinder  in  a  joint 
trial  (69<Z),  misjoinder  in  a  common  trial  (331,  69c?),  and  a  general  atmosphere 
of  prejudice  at  the  place  of  trial  (69e).  In  general  these  objections  are  waived 
if  not  asserted  before  the  entry  of  a  plea  or  the  conclusion  of  an  Article  39(a) 
session  held  prior  to  assembly,  whichever  occurs  earlier,  but  relief  from  the 
waiver  may  be  granted  for  good  cause  (676).  The  motion  should  briefly  and 
clearly  set  forth  the  nature  of  and  grounds  for  the  request,  objection,  or  ques¬ 
tions  it  is  intended  to  make  or  raise.  The  motion  admits  nothing  as  to  either 
the  jurisdiction  of  the  court  or  the  merits  of  the  case.  For  examples  of  other 
motions  to  grant  appropriate  relief  which  may  be  made  during  the  trial,  see 
69/.  See  57  for  finality  of  rulings. 

b.  Defects  in  charges  and  specifications.  (1)  General.  If  a  specification, 
although  alleging  an  offense  cognizable  by  courts-martial,  is  defective  in  mat¬ 
ters  of  form,  as  when  it  is  inartfully  drawn,  indefinite,  or  redundant  or  when 
it  misnames  the  accused,  is  laid  under  the  wrong  article,  or  does  not  contain 
sufficient  allegations  as  to  time  and  place,  the  objection  should  be  raised  by  a 
motion  for  appropriate  relief. 

(2)  When  accused  is  not  misled.  If  it  clearly  appears  that  the  accused, 
has  not  in  fact  been  misled  by  the  form  of  the  charges  and  specifications  and 
that  a  continuance  is  not  necessary  for  the  protection  of  his  substantial  rights, 
the  court  may  proceed  immediately  with  the  trial  upon  directing  an  appropriate 
amendment  of  the  defective  charge  or  specification. 

(3)  When  accused  may  he  misled.  If  the  specification  is  defective  to  the 
extent  that  it  does  not  fairly  apprise  the  accused  of  the  particular  offense 
charged,  the  military  judge  or  the  president  of  a  special  court-martial  without 
a  military  judge,  when  the  defect  is  raised,  will  according  to  the  circum¬ 
stances  direct  the  specification  to  be  stricken  and  disregarded,  or  continue  the 
case  to  allow  the  trial  counsel  to  apply  to  the  convening  authority  for  directions 
as  to  further  proceedings,  or  permit  the  specification  to  be  amended  so  as  to 
cure  the  defect  and  continue  the  case  for  such  time  as  in  the  opinion  of  the 
military  judge  or  the  president  of  a  special  court-martial  without  a  military 
judge  will  enable  the  accused  properly  to  prepare  his  defense  in  view  of  the 
amendment. 

In  determining  which  of  the  courses  mentioned  in  the  preceding  sub- 
paragraph  is  to  be  followed,  the  military  judge  or  the  president  of  a  special 
court-martial  without  a  military  judge  will  exercise  discretion  in  the  light  of 
the  circumstances  of  each  case.  The  following  discussion  is  intended  to  provide 
guidance  only  and  is  not  to  be  considered  as  providing  a  solution  for  every  case. 

When  a  defective  specification  alleges  a  relatively  minor  offense  and  one 
or  more  specifications  remain  before  the  court  alleging  serious  offenses  as  to 
which  a  delay  of  the  trial  might  prejudice  the  interests  of  the  accused  or  the 
Government,  the  military  judge  or  the  president  of  a  special  court-martial 
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without  a  military  judge  may  strike  the  defective  specification  and  proceed 
with  the  trial  of  the  remaining  offenses. 

Proper  occasions  for  amending  a  defective  specification  and  continuing 
the  case  may  arise  when  the  prosecution  is  prepared  to  propose  an  appropriate 
amendment  which,  without  changing  the  nature  of  the  offense  charged,  supplies 
sufficient  particulars  to  enable  the  accused  properly  to  prepare  his  defense. 

When  the  trial  counsel  is  not  prepared  to  propose  an  appropriate  amend¬ 
ment  to  a  defective  specification,  or  when  a  proposed  amendment  to  such  a 
specification  would  change  the  nature  of  the  offense  intended  to  be  alleged  and 
when  the  interests  of  justice  do  not  require  that  the  defective  specification  be 
stricken  in  order  that  the  trial  may  proceed  with  respect  to  other  specifications, 
the  military  judge  or  the  president  of  a  special  court-martial  without  a  military 
judge  may  continue  the  case  in  order  to  permit  the  trial  counsel  to  refer  the 
matter  to  the  convening  authority.  This  procedure  is  also  appropriate  in  any 
case  when  there  is  doubt  as  to  the  proper  relief  which  should  be  granted  with 
respect  to  a  defective  specification. 

c.  Defects  arising  out  of  the  pretrial  investigation.  A  substantial  failure 
to  comply  with  the  requirements  of  34  and  Article  32  may  be  brought  to  the 
attention  of  the  court  by  a  motion  for  appropriate  relief.  Such  a  motion  should 
be  granted  only  if  the  accused  shows  that  the  defect  in  the  conduct  of  the  investi¬ 
gation  has  in  fact  prevented  him  from  properly  preparing  for  trial  or  has 
otherwise  injuriously  affected  his  substantial  rights.  If  the  motion  is  granted, 
the  military  judge  may  direct  a  continuance  to  enable  the  accused  to  prepare  his 
defense  properly,  or  may  adjourn  the  proceedings  to  permit  compliance  with 
34  and  Article  32  and  report  the  basis  of  his  action  to  the  convening  authority. 
The  latter  may,  after  taking  necessary  action  to  cure  the  defect,  return  the 
record  to  the  court  with  instructions  to  proceed  with  the  trial. 

d.  Motion  to  sever.  A  motion  to  sever  is  a  motion  by  one  of  two  or  more 
co-accused  to  be  tried  separately  from  the  other  or  others.  Occasion  for  the 
motion  may  arise  in  either  a  joint  or  a  common  trial. 

In  a  common  trial,  a  motion  to  sever  will  be  liberally  considered.  It  should 
be  granted  on  the  motion  of  an  accused  arraigned  in  a  common  trial  with  other 
accused  against  whom  offenses  are  charged  which  are  unrelated  to  those  charged 
against  the  mover  (33 1). 

The  motion  should  be  granted  in  any  case  if  good  cause  is  shown ;  but  when 
the  essence  of  the  offense  is  a  combination  between  the  parties — conspiracy,  for 
instance — the  military  judge  or  the  president  of  a  special  court-martial  without 
a  military  judge  may  properly  be  more  exacting  than  in  other  cases  as  to 
whether  the  facts  established  in  support  of  the  motion  constitute  good  cause. 
The  more  common  grounds  for  this  motion  are  that  the  mover  desires  to  use 
at  his  trial  the  testimony  of  one  or  more  of  his  co-accused  or  the  testimony  of 
the  wife  of  one,  that  a  defense  of  the  other  accused  is  antagonistic  to  his  own, 
or  that  evidence  as  to  the  other  accused  will  in  some  manner  prejudice  his 
defense. 

If  the  motion  is  granted,  the  military  judge  or  the  president  of  a  special 
court-martial  without  a  military  judge  will  decide  which  accused  will  be  tried 
first  and,  in  the  case  of  joint  charges,  direct  an  appropriate  amendment  of  the 
charges  and  specifications.  For  instance,  if  after  severance  the  court  proceeds 
with  the  trial  of  B  in  a  case  in  which  A  and  B  have  been  jointly  charged  with 
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an  offense,  the  specification  should  be  amended  to  allege,  in  effect,  either  that 
B  committed  the  offense  or  that  B  committed  the  offense  in  conjunction  with 
A.  The  amendment  should  be  formally  made  as  a  part  of  the  proceedings,  no 
actual  alteration  being  made  in  the  charge  sheet  itself.  For  an  example  see  the 
procedural  guide,  appendix  8 6.  When,  as  a  result  of  action  on  a  motion  to  sever, 
trial  of  one  or  more  accused  is  deferred,  the  trial  counsel  will  report  the  facts  at 
once  to  the  convening  authority  so  that  he  may  take  appropriate  action  to  try 
the  deferred  accused  or  to  make  other  disposition  of  the  charges  as  to  that 
accused. 

e.  Change  of  venue.  If  the  accused  demonstrates  that  there  exists  at  the 
place  of  trial  where  the  prosecution  is  pending  so  great  a  general  atmosphere 
of  prejudice  against  him  that  he  cannot  obtain  a  fair  and  impartial  trial  in 
that  place,  he  is  entitled,  upon  a  motion  for  a  change  of  venue,  to  be  tried  at 
some  other  place.  When  such  a  motion  is  granted,  the  charges  shall  be  returned 
to  the  convening  authority  for  arrangements  for  trial  elsewhere. 

f.  Miscellaneous  motions  for  relief.  In  addition  to  the  grounds  for  mo¬ 
tions  discussed  above  in  this  paragraph  (69),  there  are  others  which  may  be 
made  for  the  purpose  of  raising  a  specific  objection  on  the  merits  before  trial 
of  the  general  issue.  For  examples,  see  121  and  122  (Insanity).  If  a  motion 
amounts  in  substance  to  an  application  for  a  continuance,  or  to  a  challenge, 
motion  to  dismiss,  or  other  matter  for  which  a  procedure  is  provided,  the  motion 
will  be  regarded  as  such  application,  challenge,  motion  to  dismiss,  or  other 
matter.  A  motion  to  elect — that  is,  a  motion  that  the  prosecution  be  required 
to  elect  upon  which  of  two  or  more  charges  or  specifications  it  will  proceed — 
will  ordinarily  not  be  granted.  But  see  266. 

70.  PLEAS,  a.  General.  In  court-martial  procedure,  pleas  include  guilty, 
not  guilty,  and  pleas  corresponding  to  permissible  findings  of  included  offenses. 
See  746  (8) .  The  military  judge,  the  president  of  a  special  court-martial  without 
a  military  judge,  or  summary  court-martial  may  refuse  to  accept  a  plea  of 
guilty  and  should  not  accept  the  plea  without  first  determining  that  it  is  made 
voluntarily  with  understanding  of  the  nature  of  the  charge.  If  an  accused 
arraigned  before  a  court-martial  makes  any  irregular  pleading,  or  after  a  plea 
of  guilty  sets  up  matter  inconsistent  with  the  plea,  or  if  it  appears  that  he  has 
entered  the  plea  of  guilty  improvidently  or  through  lack  of  understanding  of 
its  meaning  and  effect,  or  if  he  fails  or  refuses  to  plead,  a  plea  of  not  guilty 
shall  be  entered  in  the  record  and  the  court  shall  proceed  as  though  he  had 
pleaded  not  guilty  (Art.  45(a)).  The  term  “irregular  pleading”  includes  such 
contradictory  pleas  as  guilty  without  criminality  or  guilty  to  a  charge  after 
pleading  not  guilty  to  all  specifications  thereunder. 

A  plea  of  guilty  by  the  accused  may  not  be  received  to  any  charge  or  speci¬ 
fication  alleging  an  offense  for  which  the  death  penalty  may  be  adjudged  (Art. 
45(b) ;  see  15a (3)),  but  a  plea  of  guilty  may  be  received  as  to  a  noncapital 
offense  which  is  necessarily  included  in  a  capital  offense  alleged. 

Except  as  to  matters  covered  by  a  plea  of  guilty,  a  plea  admits  nothing  as 
to  the  jurisdiction  of  the  court  and  nothing  as  to  the  merits  of  the  case.  Any 
admission  or  waiver  involved  in  a  plea  of  guilty  to  any  offense  has  effective 
existence  only  as  long  as  the  plea  stands.  A  plea  of  not  guilty  or  guilty  will,  in 
the  absence  of  a  motion  to  grant  appropriate  relief,  be  regarded  as  a  waiver  of 
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any  objection  which  must  be  raised  by  such  a  motion  before  plea,  including  any 
objection  based  on  a  misnomer  of  the  accused  whether  under  an  alias  or  other¬ 
wise.  See  67 b.  By  standing  mute,  an  accused  does  not  waive  any  objections 
otherwise  waived  by  a  plea. 

The  accused  has  a  legal  and  moral  right  to  enter  a  plea  of  not  guilty  even 
if  he  knows  he  is  guilty.  This  is  so  because  his  plea  of  not  guilty  amounts  to 
nothing  more  than  a  statement  that  he  stands  upon  his  right  to  cast  upon  the 
prosecution  the  burden  of  provinghis  alleged  guilt. 

A  plea  of  guilty  does  not  exclude  the  taking  of  evidence,  and  if  there  are 
aggravating  or  extenuating  circumstances  not  clearly  shown  by  the  specification 
and  plea,  any  available  and  admissible  evidence  as  to  those  circumstances  may 
be  introduced.  If  a  plea  of  guilty  to  an  included  offense  is  entered,  the  trial 
counsel  shall  proceed  with  the  prosecution  of  the  offense  charged. 

b.  Procedure  if  plea  of  guilty  is  entered.  The  following  procedure  is 
prescribed  for  all  cases  in  which  a  plea  of  guilty  is  entered : 

(1)  In  general  and  special  court-martial  cases,  the  plea  of  guilty  will 
be  received  only  after  the  accused  has  had  an  opportunity  to  consult  with 
the  counsel  detailed  for  or  selected  by  him.  If  the  accused  has  refused 
counsel,  the  plea  should  not  be  received. 

(2)  The  military  judge,  the  president  of  a  special  court-martial  with¬ 
out  a  military  judge,  or  summary  court-martial  should  explain  to  the  ac¬ 
cused  the  meaning  and  effect  of  any  plea  of  guilty  made  by  him.  This 
explanation  should  include  the  following : 

The  elements  of  the  offense  to  which  the  plea  of  guilty  relates; 

That,  as  to  the  offense  to  which  the  plea  of  guilty  relates,  the  plea 
admits  every  element  charged  and  every  act  or  omission  alleged  and 
authorizes  conviction  of  the  offense  without  further  proof ; 

The  maximum  authorized  punishment,  including  permissible  addi¬ 
tional  punishment  (127c,  Section  B),  as  appropriate,  which  may  be  ad¬ 
judged  upon  conviction  of  the  offense;  and 

That  the  maximum  authorized  punishment  may  be  adjudged  upon 
conviction  of  the  offense. 

(3)  A  plea  of  guilty  will  not  be  accepted  unless  the  military  judge,  the 
president  of  a  special  court-martial  without  a  military  judge,  or  summary 
court-martial,  after  the  accused  has  been  questioned,  is  satisfied  not  only 
that  the  accused  understands  the  meaning  and  effect  of  his  plea  and  admits 
the  allegations  to  which  he  has  pleaded  guilty  but  also  that  he  is  voluntarily 
pleading  guilty  because  lie  is  convinced  that  he  is  in  fact  guilty.  See  ap¬ 
pendix  86  for  an  example  of  the  procedure  which  may  be  followed. 

(4)  The  explanation  made  and  the  replies  of  the  accused  thereto  will  be 
set  forth  verbatim  in  the  record  of  trial  when  a  verbatim  record  is  kept.  In 
other  records  of  trial,  the  substance  of  the  explanation  and  replies  will  be 
set  forth  in  the  record  of  trial.  In  records  of  trial  by  summary  court-martial, 
the  fact  that  a  plea  of  guilty  was  explained  will  be  recorded  in  the  space 
provided. 

(5)  The  question  whether  the  plea  will  be  received  is  an  interlocutory 
one. 

In  a  trial  by  court-martial  with  members  to  which  a  military  judge  has 
been  detailed,  the  explanation  of  the  meaning  and  effect  of  a  guilty  plea  and 
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any  inquiry  into  the  providence  of  a  guilty  plea  should  be  accomplished  by  the 
military  judge  out  of  the  presence  of  the  members  of  the  court-martial. 

When  an  accused  in  the  course  of  a  trial  following  a  plea  of  guilty  makes  a 
statement  to  the  court,  in  his  testimony  or  otherwise,  inconsistent  with  the  plea, 
the  military  judge,  the  president  of  a  special  court-martial  without  a  military 
judge,  or  the  summary  court-martial  will  inquire  into  the  providence  of  the 
plea.  If  as  a  result  of  this  inquiry  it  appears  that  the  accused  in  fact  entered 
the  plea  inprovidently  or  through  lack  of  understanding  of  its  meaning  and  ef-t 
feet,  or  if  the  accused  does  not  voluntarily  withdraw  his  inconsistent  statement, 
a  plea  of  not  guilty  shall  be  entered  and  the  trial  will  proceed  as  though  he 
had  pleaded  not  guilty.  See  Article  45(a).  If  before  the  sentence  is  announced 
in  a  trial  by  general  or  special  court-martial  the  accused  asks  permission  to 
withdraw  a  plea  of  guilty  and  substitute  a  plea  of  not  guilty  or  a  plea  to  a 
lesser  included  offense,  the  military  judge  or  the  president  of  a  special  court- 
martial  without  a  military  judge  may,  as  a  matter  of  discretion,  permit  him  to 
do  so.  As  to  the  procedure  at  a  trial  by  summary  court-martial,  see  79<7(2).  If 
a  plea  of  guilty  previously  entered  is  set  aside,  the  prosecution  will  be  given 
an  opportunity  to  reopen  its  case  and  produce  any  available  evidence  which  it 
did  not  introduce  because  of  the  plea  of  guilty.  See  81b (2)  as  to  the  procedure 
when  an  accused  asks  permission  to  withdraw  a  plea  of  guilty  during  a  rehear¬ 
ing  on  the  sentence  only. 

If  the  accused  is  being  tried  by  a  military  judge  alone  or  by  a  summary 
court-martial,  a  finding  of  guilty  may  be  entered  immediately  following  the 
acceptance  of  the  plea.  In  a  trial  by  a  court-martial  with  members,  a  finding  of 
guilty  of  the  charge  and  specifications  may,  if  permitted  by  regulations  of  the 
Secretary  concerned,  be  entered  immediately  without  vote  after  a  plea  of  guilty 
has  been  accepted  by  the  military  judge  or  the  president  of  a  special  court- 
martial  without  a  military  judge.  The  findings  will  be  entered  by  the  announce¬ 
ment  that  the  accused  has  been  found  guilty  in  accordance  with  his  pleas.  See 
Appendix  8&. 

71.  MOTION  FOR  FINDING  OF  NOT  GUILTY;  RES  JUDICATA,  a. 
Motion  for  finding  of  not  guilty.  On  motion  of  the  defense,  a  finding  of  not 
guilty  may  be  entered  as  to  any  offense  charged  after  the  evidence  on  either  side 
is  closed  if  the  evidence  is  insufficient  to  sustain  a  conviction  of  that  offense.  If  a 
motion  for  a  finding  of  not  guilty  at  the  close  of  the  evidence  offered  by  the 
prosecution  is  not  granted,  the  defense  may  offer  evidence  without  having 
reserved  the  right  to  do  so.  But  if  all  the  evidence  in  the  record,  whether 
adduced  by  the  defense  or  the  prosecution,  or  both,  is  sufficient  to  sustain  a  con¬ 
viction,  the  conviction  need  not  be  set  aside  upon  review  merely  because  the 
court  erred  in  denying  the  motion  for  a  finding  of  not  guilty  at  the  time  it  was 
made. 

The  military  judge,  or  the  president  of  a  special  court-martial  without  a 
military  judge,  in  his  discretion  may  require  that  the  motion  specifically  indicate 
wherein  the  evidence  is  legally  insufficient.  The  matter  will  be  determined  as 
an  interlocutory  question.  See  57  and  Article  51(b).  If  there  is  any  evidence 
which,  together  with  all  inferences  which  can  properly  be  drawn  therefrom 
and  all  applicable  presumptions,  could  reasonably  tend  to  establish  every  essen¬ 
tial  element  of  an  offense  charged  or  included  in  any  specification  to  which  the 
motion  is  directed,  the  motion  will  not  be  granted.  The  military  judge,  or  the 
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president  of  a  special  court-martial  without  a  military  judge,  in  his  discretion 
may  defer  action  on  any  such  motion  as  to  any  specification  and  permit  the  trial 
counsel  to  reopen  the  case  for  the  prosecution  and  to  produce  any  available 
evidence.  If  the  motion  is  granted  as  to  any  specification,  the  ruling  amounts  to 
a  finding  of  not  guilty  of  that  specification  and,  when  appropriate,  of  the 
proper  charge. 

The  ruling  of  the  military  judge  upon  a  motion  for  a  finding  of  not  guilty 
is  final  and  constitutes  the  ruling  of  the  court,  but  the  president  of  a  special 
court-martial  without  a  military  judge  rules  subject  to  objection  by  any 
member  of  the  court  (Art.  51(b)).  After  ruling  initially  and  before  asking 
whether  any  member  objects  to  the  ruling,  the  president  shall  instruct  the  court 
as  to  the  elements  of  the  offense  and  any  lesser  included  offenses,  the  test  to  be 
applied  in  determining  whether  the  motion  should  be  granted,  and  any  other 
matters  which  properly  warrant  instruction  at  that-  time  (57c) . 

b.  Res  judicata.  The  doctrine  of  res  judicata  provides  that  a  matter  put  in 
issue  and  finally  determined  by  a  court  of  competent  jurisdiction  cannot  be  dis¬ 
puted  between  the  same  parties  in  a  subsequent  trial,  even  though  the  determina¬ 
tion  was  based  upon  an  erroneous  view  or  application  of  the  law.  Res  judicata 
applies  only  to  the  matter  determined  and  not  to  any  principle  of  law  announced 
by  the  court  which  may  have  led  to  the  determination  of  the  matter.  In  criminal 
trials,  the  doctrine  of  res  judicata  precludes  the  prosecution  from  relitigating  a 
matter  determined  in  the  accused's  favor  by  a  previous  final  judgment  or  ruling, 
whether  the  present  trial  is  for  the  same  or  a  different  offense  and  whether  the 
previous  proceeding  culminated  in  an  acquittal,  a  conviction,  or  otherwise.  The 
accused  may  invoke  the  doctrine  by  asserting  a  motion  to  dismiss  on  the  basis  of 
a  matter  finally  determined  in  his  favor  at  a  previous  trial  or  by  objecting  to 
evidence  which  is  offered  to  prove  a  matter  which  was  finally  determined  in  his 
favor  at  a  previous  trial.  The  former  adjudication  may  be  proved  by  the  record 
of  trial  in  which  it  appears.  "Whether  res  judicata  applies  to  a  certain  matter  is 
an  interlocutory  question.  See  57.  The  accused  may  invoke  the  doctrine  of  res 
judicata  as  to  matters  finally  determined  in  a  previous  trial  by  court-martial  or 
in  any  previous  trial  in  which  the  United  States  or  any  governmental  unit 
deriving  its  authority  therefrom  was  a  party.  The  doctrine  may  not  be  asserted 
by  the  prosecution.  See,  however,  68&  (2) . 

As  an  example  of  the  operation  of  the  doctrine  of  res  judicata,  if  the 
accused  is  being  tried  by  court-martial  for  the  murder  of  A,  he  may  successfully 
object  to  the  introduction  of  evidence  that  he  shot  A  if  he  had  been  acquitted  at 
a  previous  trial  by  court-martial  of  a  charge  of  having  assaulted  A  by  shooting 
him  on  the  same  occasion,  and  this  is  so  even  though  the  defense  of  former 
jeopardy  (68 d)  might  not  be  available  to  the  accused.  As  another  example,  the 
accused  may  successfully  object  to  the  introduction  of  a  confession  against  him 
if  that  confession  was  excluded  as  being  inadmissible  against  him  at  a  previous 
trial  by  court-martial,  even  if  the  confession  was  excluded  under  an  erroneous 
concept  of  the  law. 
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ARGUMENTS— INSTRUCTIONS  TO  A  COURT-MARTIAL  WITH  MEMBERS— FIND¬ 
INGS— PRESENTENCING  PROCEDURE— SENTENCE-CONCLUSION  OF  THE 
TRIAL 

72.  ARGUMENTS,  a.  General.  After  both  sides  have  rested,  arguments 
may  be  made  to  the  court  by  the  trial  counsel,  the  accused,  and  his  counsel.  The 
trial  counsel  has  the  right  to  make  the  opening  argument  and,  if  any  argument 
is  made  on  behalf  of  the  defense,  the  closing  argument.  The  closing  argument  of 
the  trial  counsel  is  generally  limited  to  the  discussion  of  propositions  or  matters 
argued  by  the  defense.  If  the  trial  counsel  is  permitted  by  the  court  to  introduce 
new  matter  in  his  closing  argument,  the  defense  should  be  afforded  an  oppor¬ 
tunity  to  reply  thereto,  but  this  will  not  preclude  the  trial  counsel  from  present¬ 
ing  a  final  argument.  See  75e  as  to  argument  on  the  sentence. 

If  the  arguments  indicate  that  a  plea  of  guilty  was  entered  improvidently, 
the  military  judge  or  the  president  of  a  special  court-martial  without  a  military 
judge  will  take  appropriate  action  as  indicated  in  70. 

Arguments  of  counsel  may  be  oral,  in  writing,  or  both.  See  82  J (4)  in  this 
connection. 

b.  Content.  A  reasonable  latitude  should  be  allowed  counsel  in  presenting 
their  arguments.  Restricting  argument,  particularly  in  long  and  complicated 
cases,  may  constitute  error;  however,  the  military  judge,  or  the  president  of  a 
special  court-martial  without  a  military  judge  may  as  a  matter  of  discretion 
limit  argument  when  it  is  trivial  or  mere  repetition.  In  arguments  on  findings 
and  sentence,  as  discussed  in  this  paragraph  and  75e,  and  as  distinguished  from 
arguments  on  other  matters  (53^  and  57^(2)),  neither  counsel  may  cite  legal 
authorities  or  the  facts  of  other  cases,  except  when  arguing  before  the  military 
judge  sitting  alone. 

Counsel  may  make  a  reasonable  comment  on  the  evidence  and  may  draw 
such  inferences  from  the  testimony  as  will  support  his  theory  of  the  case.  The 
testimony,  conduct,  motives,  and  evidence  of  malice  on  the  part  of  witnesses 
may,  so  far  as  disclosed  by  the  evidence,  be  commented  upon.  It  is  improper  to 
state  in  an  argument  any  matter  of  fact  as  to  which  there  has  been  no  evidence. 
A  party  may,  however,  argue  as  though  the  testimony  of  his  own  witnesses 
conclusively  established  facts  related  by  them. 

The  prosecution  may  not  comment  upon  the  failure  of  the  accused  to  take 
the  witness  stand;  however,  if  the  accused  has  testified  on  the  merits  with 
respect  to  an  offense  charged  and  if  he  fails  in  that  testimony  to  deny  or  explain 
specific  facts  of  an  incriminating  nature  that  the  evidence  of  the  prosecution 
tends  to  establish  with  respect  to  that  offense,  such  a  failure  may  be  commented 
upon.  When  an  accused  is  on  trial  for  a  number  of  offenses  and  has  testified 
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to  one  or  more  of  them  only,  no  comment  can  be  made  on  his  failure  to  testify 
as  to  the  others.  Trial  counsel  may  not  comment  on  the  exercise  by  the  accused 
of  his  rights  under  Article  31(b),  the  conduct  of  the  defense  at  the  Article 
32  investigation,  nor  upon  the  probable  effect  of  the  court’s  findings  on 
relations  between  the  military  and  civilian  communities. 

Refusal  of  a  witness  to  answer  a  proper  question  may  be  commented  upon. 
But  see  148e  and  150&.  As  to  permissible  comments  on  the  fact  that  one  witness 
testified  after  hearing  another,  see  149a  (Examination  of  witnesses). 

c.  Improper  argument.  Argument  should  not  be  interrupted  by  the  other 
side  or  by  the  court  unless  it  becomes  improper,  in  which  case  it  may  be  appro¬ 
priate  for  the  military  judge  or  the  president  of  a  special  court-martial  without 
a  military  judge  to  order  that  the  argument  be  confined  to  proper  matters,  and 
that  any  improper  part  already  made  be  disregarded. 

73.  INSTRUCTIONS  TO  A  COURT-MARTIAL  WITH  MEMBERS. 
a.  General.  After  closing  arguments  have  been  concluded,  the  military  judge, 
or  the  president  of  a  special  court-martial  without  a  military  judge,  will  give  the 
court  those  instructions  which  are  required  by  the  law  in  the  light  of  the  cir¬ 
cumstances  of  the  case.  He  will  instruct  the  court  as  to  the  elements  of  the 
offense  charged  in  each  specification  and  the  elements  of  each  included  offense  in 
issue.  The  elements  of  the  offense,  for  instructional  purposes,  are  those  issues 
of  fact  related  to  the  offense  which  must  be  determined  by  the  members  of  the 
court  on  the  question  of  the  guilt  or  innocence  of  the  accused.  When  the  question 
of  insanity  is  reasonably  raised  by  the  evidence,  he  must  instruct  the  court  as  to 
this  issue.  He  should  give  instructions  on  the  law  governing  each  affirmative 
defense  reasonably  in  issue  under  the  evidence  and  on  the  meaning  of  each  term 
having  a  special  legal  connotation  employed  in  the  instructions.  For  example, 
in  offenses  of  murder  or  manslaughter,  instructions  on  self-defense  (216c) 
must  be  given  if  that  defense  is  reasonably  raised  by  the  evidence ;  and  in  the 
case  of  offenses  requiring  proof  of  specific  intent  or  actual  knowledge,  instruc¬ 
tions  on  the  possible  effect  of  intoxication  (154a(3))  must  be  given  when  this 
is  an  issue  reasonably  raised  by  the  evidence.  If  any  evidence,  including  evidence 
of  other  acts  of  misconduct  of  the  accused,  has  been  admitted  for  a  limited 
purpose,  he  should  instruct  the  court  concerning  the  limited  purpose  for  which 
it  was  received.  See  chapter  XXVII  as  to  instructions  concerning  other 
evidentiary  matters. 

Information  as  to  the  elements  of  certain  offenses  and  included  offenses  may 
be  obtained  from  the  subparagraphs  entitled  “Discussions”  and  “Proof”  which 
appear  in  the  discussion  of  the  punitive  article  relating  to  each.  See  chapter 
XXVIII.  A  mere  reading  of  the  elements  of  proof  from  applicable  subpara¬ 
graphs  will  not,  however,  in  most  cases  be  sufficient  to  apprise  the  court  of  what 
must  be  proved  to  warrant  a  conviction,  nor  will  it  provide  other  necessary 
instructions,  such  as  those  on  affirmative  defenses  in  issue.  Instructions  should  be 
tailored  to  fit  the  circumstances  of  the  individual  case.  If  the  military  judge,  or 
the  president  of  a  special  court-martial  without  a  military  judge,  entertains 
any  doubt  as  to  the  elements  of  a  particular  offense,  the  law  governing  an  affirm¬ 
ative  defense,  what  matter  should  be  included  in  any  instruction,  or  any  other 
question  relating  to  instructions,  he  may  call  upon  trial  and  defense  counsel 
to  produce  any  law  available  on  these  matters,  including  citations  and 
authorities. 
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If  there  is  an  accepted  plea  of  guilty  to  an  offense  and  a  finding  of  guilty 
has  not  been  entered  without  vote,  the  military  judge,  or  the  president  of  a 
special  court-martial  without  a  military'] udge,  may  invite  the  attention  of  the 
court  to  the  fact  that  no  further  proof  of  the  offense  to  which  the  plea  relates 
need  be  introduced  by  the  prosecution  to  warrant  a  finding  of  guilty  of  that 
offense.  See  706. 

All  instructions  given  by  the  military  judge,  or  the  president  of  a  special 
court-martial  without  a  military  judge,  will  be  given  in  open  session  in  the 
presence  of  the  accused  and  counsel  for  both  sides. 

b.  Charging  the  court.  After  instructing  the  court  as  set  forth  in  73a,  the 
military  judge,  or  the  president  of  a  special  court-martial  without  a  military 
judge,  shall,  in  all  cases  in  which  a  not  guilty  plea  has  been  entered  and,  when 
appropriate,  in  cases  in  which  a  plea  of  guilty  to  all  charges  and  specifications 
has  been  entered,  charge  the  court : 

(1)  That  the  accused  must  be  presumed  to  be  innocent  until  his  guilt  is 
established  by  legal  and  competent  evidence  beyond  reasonable  doubt; 

(2)  That  in  the  case  being  considered,  if  there  is  a  reasonable  doubt  as 
to  the  guilt  of  the  accused,  the  doubt  must  be  resolved  in  favor  of  the 
accused  and  he  must  be  acquitted ; 

(3)  That  if  there  is  a  reasonable  doubt  as  to  the  degree  of  guilt,  the 
finding  must  be  in  a  lower  degree  as  to  which  there  is  no  reasonable  doubt ; 
and 

(4)  That  the  burden  of  proof  to  establish  the  guilt  of  the  accused  beyond 
reasonable  doubt  is  upon  the  United  States. 

c.  Military  judge’s  summarizing  and  commenting  upon  the  evidence. 

When  the  military  judge  deems  it  necessary  or  desirable,  he  may  give  the  court 
such  additional  instructions  as  will  assist  it  in  making  its  findings.  For  example, 
he  may,  in  an  appropriate  case,  make  an  orderly  statement  of  the  issues  of  fact, 
summarize  and  comment  upon  th^  evidence  on  each  side  of  those  issues,  and 
discuss  the  law  applicable  thereto  at  greater  length  than  required  by  73a. 

In  summarizing  or  commenting  upon  the  evidence,  the  military  judge 
should  use  the  greatest  caution  to  insure  that  his  remarks  do  not  extend  beyond 
an  accurate,  fair,  and  dispassionate  statement  of  what  the  evidence  shows,  both 
in  behalf  of  the  prosecution  and  the  defense.  Pie  should  not  depart  from  the  role 
of  an  impartial  judge,  or  assume  the  role  of  a  partisan  advocate.  He  should  not 
assume  as  true  the  existence  or  nonexistence  of  a  material  fact  in  issue  as  to 
whioh  the  evidence  is  conflicting,  as  to  which  there  is  dispute,  or  which  is  not 
supported  by  the  evidence,  and  he  should  make  it  clear  that  the  members  of  the 
court  are  left  free  to  exercise  their  independent  judgment  as  to  the  facts. 

d.  Preparing  instructions.  If  the  military  judge,  or  the  president  of  a 
special  court-martial  without  a  military  judge,  deems  it  necessary  or  desirable, 
he  may  recess  the  court  so  that  he  may  have  time  to  prepare  his  instructions,  and 
he  may  request  counsel  for  both  sides  to  furnish  him  with  proposed  instructions 
as  to  a  particular  issue  in  the  case  or  as  to  any  or  all  of  the  offenses  charged. 
Counsel  may  submit  proposed  instructions  without  such  a  request,  however,  and 
need  not  submit  them  even  when  requested  to  do  so.  If  either  counsel  submits 
proposed  instructions  or  requests  instructions  on  any  matter,  the  military  judge, 
or  the  president  of  a  special  court-martial  without  a  military  judge,  should 
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provide  instructions  on  the  matter  if  it  is  in  issue  and  has  not  been  adequately 
covered  elsewhere  in  his  instructions.  Any  proposed  instructions  submitted 
by  counsel  will  be  presented  in  writing  and  copies  will  be  furnished  to  the 
opposing  counsel.  The  military  judge,  or  the  president  of  a  special  court-martial 
without  a  military  judge,  may  accept,  reject,  or  modify  any  proposed  instruc¬ 
tion  that  is  submitted,  and  may  substitute  instructions  of  his  own  or  refuse  to 
give  any  instructions  on  a  matter  included  in  a  proposed  instruction  submitted 
by  counsel,  subject  to  the  limitations  above.  In  giving  an  instruction  pro¬ 
posed  by  counsel,  he  should  not  identify  its  source.  He  will  cause  all  proposed 
instructions  to  be  marked  for  identification  and  appended  to  the  record  of 
trial  for  consideration  on  review.  Counsel  may  be  permitted  to  present  argu¬ 
ment  upon  proposed  instructions.  The  military  judge  will  exclude  the  members 
during  the  presentation  of  any  argument  upon  a  proposed  instruction.  The 
argument  should  be  recorded  and  incorporated  in  the  record. 

Normally,  written  instructions  are  not  taken  into  closed  session  by  the 
00111!,,  but  any  copy  which  is  taken  into  closed  session  must  be  appended  to  the 
record  of  trial  as  an  appellate  exhibit. 

74.  FINDINGS,  a.  General.  The  following  principles  apply  to  findings 
whether  made  by  the  military  judge  alone  or  by  the  members : 

(1)  Basis  of  findings .  Only  matters  properly  before  the  court  as  a  whole 
may  be  considered.  A  member  should  not,  for  instance,  be  influenced  by  any 
knowledge  of  the  acts,  character,  or  service  of  the  accused  not  based  on  the 
evidence  or  other  proper  matter  before  the  court;  by  any  opinions  not  properly 
in  evidence ;  or  by  motives  of  partiality,  favor,  or  affection.  Matters  as  to  which 
comment  in  argument  is  prohibited  cannot  be  considered. 

(2)  Weighing  evidence.  In  weighing  the  evidence,  a  member  is  expected 
to  utilize  his  common  sense  and  his  knowledge  of  human  nature  and  of  the  ways 
of  the  world.  In  the  light  of  all  the  circumstances  of  the  case,  he  should  consider 
the  inherent  probability  or  improbability  of  the  evidence,  and,  with  this  in  mind, 
he  may  properly  believe  one  witness  and  disbelieve  several  witnesses  whose 
testimony  is  in  conflict  with  that  of  the  one.  In  this  connection,  see  15 3a  (Credi¬ 
bility  of  witnesses)  and  153&  (Impeachment  of  witnesses). 

(3)  Reasonable  doubt.  In  order  to  convict  of  an  offense,  the  court  must 
be  satisfied  beyond  a  reasonable  doubt  that  the  accused  is  guilty  thereof.  By 
“reasonable  doubt”  is  intended  not  a  fanciful  or  ingenious  doubt  or  conjecture 
but  substantial,  honest,  conscientious  doubt  suggested  by  the  material  evidence, 
or  lack  of  it,  in  the  case.  It  is  an  honest,  substantial  misgiving,  generated  by 
insufficiency  of  proof  of  guilt.  It  is  not  a  captious  doubt,  nor  a  doubt  suggested 
by  the  ingenuity  of  counsel  or  court  and  unwarranted  by  the  testimony,  nor 
a  doubt  born  of  a  merciful  inclination  to  permit  the  accused  to  escape  conviction, 
nor  a  doubt  prompted  by  sympathy  for  him  or  those  connected  with  him.  The 
meaning  of  the  rule  is  that  the  proof  must  be  such  as  to  exclude  not  every 
hypothesis  or  possibility  of  innocence  but  any  fair  and  rational  hypothesis 
except  that  of  guilt;  what  is  required  is  not  an  absolute  or  mathematical  cer¬ 
tainty  but  a  moral  certainty. 

The  rule  as  to  reasonable  doubt  extends  to  every  element  of  the  offense. 
If,  in  a  trial  for  desertion  with  intent  to  remain  away  permanently,  a  reasonable 
doubt  exists  as  to  that  intent,  the  accused  cannot  properly  be  convicted  as 
charged,  although  he  might  be  convicted  of  the  lesser  included  offense  of 
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absence  without  proper  authority  (app.  12).  It  is  not  necessary  that  each  par¬ 
ticular  fact  advanced  by  the  prosecution  be  proved  beyond  a  reasonable  doubt ; 
it  is  sufficient  to  warrant  conviction  if,  on  the  whole  evidence,  the  court  is  satis¬ 
fied  beyond  a  reasonable  doubt  that  the  accused  is  guilty. 

If  a  reasonable  doubt  exists  as  to  the  mental  responsibility  of  an  accused 
for  an  offense  charged,  the  accused  cannot  legally  be  convicted  of  that  offense. 
See  1206  as  to  the  standard  of  mental  responsibility  and  122  as  to  the  burden 
of  proof  and  presumption  of  sanity.  See  the  fourth  paragraph  of  214  as 
to  the  burden  of  proof  when  a  special  (affirmative)  defense  is  in  issue. 

A  reasonable  doubt  may  arise  from  the  insufficiency  of  direct  as  well  as 
circumstantial  evidence.  There  is  no  general  rule  for  contrasting  the  weight 
of  direct  and  circumstantial  evidence.  See  1386.  The  rule  as  to  reasonable 
doubt  applies  equally  to  cases  supported  by  direct  evidence  and  those  in  which 
the  only  competent  evidence  is  circumstantial. 

b.  Findings  as  to  the  specifications.  (1)  General.  Permissible  findings 
include  guilty;  not  guilty;  guilty  with  exceptions,  with  or  without  substitu¬ 
tions,  and  not  guilty  of  the  exceptions  and  guilty  of  any  substitutions,  as  stated 
below. 

The  finding  as  to  a  specification  should  be  consistent  throughout.  A  find¬ 
ing  of  guilty  without  criminality  should  not  be  made. 

When  two  or  more  accused  are  tried  jointly,  the  findings  as  to  each  accused 
should  be  stated  separately.  Any  different  findings  as  to  two  or  more  joint 
accused  should  be  consistent  with  one  another.  Thus,  if  A  and  B  are  joint 
accused  and  the  court  finds  B  guilty  of  the  offense  charged  and  finds  A  not 
guilty,  B  should  be  found  guilty  by  excepting  from  the  specification  the  name 
of  A  and  the  words  in  the  specification  which  indicate  that  the  offense  was 
a  joint  one. 

(2)  Exceptions  and  substitutions.  One  or  more  words  or  figures  may  be 
excepted  and,  when  necessary,  others  substituted,  provided  the  facts  as  so 
found  constitute  an  offense  by  the  accused  which  is  punishable  by  the  court 
and  provided  such  an  action  does  not  change  the  nature  or  identity  of  any 
offense  charged  in  the  specification  or  increase  the  amount  of  punishment  that 
might  be  imposed  for  any  such  offense.  The  substitution  of  a  new  date  or 
place  may,  but  does  not  necessarily,  change  the  nature  or  identity  of  an  offense. 
For  action  to  be  taken  when  the  evidence  indicates  an  offense  not  charged,  see  55. 

(3)  Included  offenses.  If  the  evidence  fails  to  prove  the  offense  charged 
but  does  prove  the  commission  of  an  offense  necessarily  included  in  that 
charged  or  of  an  attempt  to  commit  the  offense  charged  or  of  an  offense 
necessarily  included  therein,  the  court  may  by  its  findings  except  appropriate 
words  and  figures  of  the  specification  and,  if  necessary,  substitute  others,  find¬ 
ing  the  accused  not  guilty  of  the  excepted  matter  but  guilty  of  the  substituted 
matter.  For  a  discussion  of  included  offense,  see  158;  for  a  discussion  of 
attempts,  see  159. 

A  table  listing  some  commonly  included  offenses  appears  in  appendix  12. 

(4)  Offenses  arising  out  of  the  same  act  or  transaction.  The  accused 
may  be  found  guilty  of  two  or  more  offenses  arising  out  of  the  same  act  or 
transaction,  without  regard  to  whether  the  offenses  are  separate.  In  this  con¬ 
nection,  however,  see  76a(5). 
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c.  Findings  as  to  the  charges.  Permissible  findings  include  guilty;  not 
guilty ;  not  guilty,  but  guilty  of  a  violation  of  Article  — . 

An  attempt  should  be  found  as  a  violation  of  Article  80  unless  the  attempt 
is  included  in  the  express  terms  of  some  other  article.  For  examples,  see 
Articles  85,  94,  100,  104,  and  128. 

The  finding  as  to  a  charge  should  not  be  inconsistent  with,  but  should 
support,  the  findings  as  to  the  specifications  thereunder.  Thus,  if  two  speci¬ 
fications  of  desertion  are  under  one  charge  and  the  accused  is  found  guilty  of 
the  first  specification,  but  guilty  of  only  absence  without  leave  as  to  the 
second  specification,  the  finding  as  to  the  charge  should  be:  Of  the  Charge: 
As  to  Specification  1:  Guilty.  As  to  Specification  2:  Not  guilty,  but  guilty  of 
a  violation  of  Article  86.  A  finding  of  guilty  of  one  specification  appropriate 
to  its  charge  requires  a  finding  of  guilty  of  the  charge,  but  a  finding  of  not 
guilty  of  another  such  specification  under  that  charge  does  not  require  any 
finding  of  the  charge  as  to  it.  Thus,  upon  finding  an  accused  guilty  of  one  of 
the  two  specifications  under  a  proper  charge,  and  not  guilty  of  the  other,  the 
finding  as  to  the  charge  should  be  simply  guilty. 

A  court  may  not  find  an  offense  as  a  violation  of  an  article  under  which 
it  was  not  charged  solely  for  the  purpose  of  increasing  the  authorized  punish¬ 
ment  or  for  the  purpose  of  adjudging  less  than  the  prescribed  mandatory 
punishment. 

d.  Procedure  for  courts-martial  with  members.  (1)  General.  In  every 
case  tried  by  a  court-martial  with  members  in  which  findings  of  guilt  or  in¬ 
nocence  are  to  be  made,  the  members  must  vote  on  the  findings  unless  regula¬ 
tions  of  the  Secretary  concerned  permit  a  finding  of  guilty  to  be  entered  without 
vote  upon  the  acceptance  of  a  plea  of  guilty.  After  the  military  judge,  or  the 
president  of  a  special  court-martial  without  a  military  judge,  has  instructed 
the  court  as  prescribed  in  73,  the  court  will  close  to  deliberate  and  vote  on  the 
findings.  Only  the  members  of  the  court  will  be  present.  Deliberation  may 
properly  include  full  and  free  discussion  as  to  the  merits  of  the  case.  The  influ¬ 
ence  of  superiority  in  rank  shall  not  be  employed  in  any  manner  in  an  attempt 
to  control  the  independence  of  members  in  the  exercise  of  their  judgment. 

(2)  Voting.  Voting  shall  be  by  secret  written  ballot  (Art.  51(a) )  and  is 
obligatory  for  all  charges  and  specifications  for  which  findings  have  not  been 
entered  without  a  vote  (Art.  45(b)).  The  order  in  which  the  several  charges 
and  specifications  are  to  be  voted  upon  will  ordinarily  be  determined  by  the 
president,  subject  to  the  objection  of  a  majority  of  the  court,  except  that  all 
the  specifications  under  a  charge  shall  precede  that  charge.  The  members 
normally  vote  upon  a  specification  or  charge  by  marking  on  their  ballots: 

“Guilty “Not  guilty or  “Not  guilty,  but  guilty  of _ ”  The 

junior  member  of  the  court  shall  count  the  votes.  The  count  shall  be  checked 
by  the  president,  who  shall  forthwith  announce  the  result  of  the  ballot  to  the 
members  of  the  court  (Art.  51  (a) ) . 

(3)  Nu?iibers  of  votes  required.  No  person  may  be  convicted  of  an  offense 
for  which  the  death  penalty  is  made  mandatory  by  law  (see,  for  example,  Art. 
106),  except  by  the  concurrence  of  all  the  members  of  the  court-martial  present 
at  the  time  the  vote  is  taken.  No  person  may  be  convicted  of  any  other  offense, 
when  voting  is  required  (74<f(l)),  except  by  the  concurrence  of  two-thirds  of 
the  members  present  at  the  time  the  vote  is  taken  (Art.  52).  If,  in  computing 
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tlie  number  of  votes  required,  a  fraction  results,  the  fraction  will  be  counted 
as  one ;  thus,  if  five  members  are  to  vote,  a  requirement  that  two-thirds  concur 
is  not  met  unless  four  concur.  A  finding  of  not  guilty  results  as  to  any  specifi¬ 
cation  or  charge  if  no  other  valid  finding  is  reached  thereon;  however,  a  court 
may  reconsider  any  finding  before  the  same  is  formally  announced  in  open 
session.  The  court  may  also  reconsider  any  finding  of  guilty  on  its  own  motion 
at  any  time  before  it  has  first  announced  the  sentence  in  the  case.  Any  member 
of  a  court  may  propose  that  a  finding  be  reconsidered.  If  a  reballot  is  proposed 
by  any  member  as  to  a  finding  of  guilty  of  an  offense  for  which  the  death 
penalty  is  mandatory  by  law,  an  additional  ballot  shall  be  taken  immediately. 
Otherwise,  the  question  shall  be  determined  on  secret  written  ballot,  and  a  re¬ 
ballot  shall  be  taken  on  a  prior  not  guilty  finding  when  a  majority  of  the  mem¬ 
bers  vote  in  favor  thereof  or  on  a  prior  guilty  finding  if  more  than  one-tliird  of 
the  members  favor  reballoting. 

e.  Requesting  additional  instructions.  If  during  their  deliberation  on 
the  findings,  the  members  of  a  court-martial  with  a  military  judge  are  in  doubt 
as  to  the  applicability  of  the  law  or  the  effect  of  certain  evidence  in  a  case.,  such 
as  whether  they  may  make  a  finding  of  guilty  of  a  specification  by  substitutions 
and  exceptions,  or  whether  there  is  any  lesser  included  offense  of  which  they 
may  find  the  accused  guilty,  the  court  may  be  opened  and  additional  instructions 
requested  from  the  military  judge.  These  instructions  will  be  given  in  open 
session  in  the  presence  of  the  accused  and  counsel  for  both  sides  and  will  be 
made  a  part  of  the  record. 

If  a  special  court-martial  without  a  military  judge  desires  additional  infor¬ 
mation  on  the  subjects  mentioned  above,  it  may  open  and  request  counsel  for 
both  sides  to  present  legal  authorities  on  the  question  or  direct  the  trial  counsel 
to  obtain  the  information.  The  proceedings,  including  any  information  that  is 
given  the  court  by  the  trial  counsel  pursuant  to  such  direction,  will  be  in  open 
session  in  the  presence  of  the  accused  and  his  counsel  and  will  be  made  a  part 
of  the  record. 

f.  Form  of  Findings.  ( 1 )  Court-martial  with  a  military  judge  and  mem¬ 
bers.  After  a  court-martial  with  a  military  judge  detailed  has  finally  voted  on 
the  findings  in  closed  session,  the  court  may  open  and  ask  the  military  judge  for 
assistance  so  that  it  may  put  the  findings  in  proper  form.  The  military  judge 
should  first  require  the  president  to  state  whether  the  court  has  reached  its 
findings  and,  if  so,  what  those  findings  are.  This  statement  of  the  president  does 
not  constitute  the  announcement  of  the  findings.  The  military  judge  may  require 
the  president  to  submit  the  findings  to  him  in  writing  in  lieu  of  an  oral  statement. 
The  president  shall  speak  for  the  court  members  in  discussing  the  findings  with 
the  military  judge,  and  he  shall  be  careful  not  to  disclose  the  vote  of  any  par¬ 
ticular  member  of  the  court;  he  may,  however,  indicate  whether  a  finding  was 
concurred  in  by  two-thirds  or  all  of  the  members,  as  the  case  may  be.  If  the 
court  has  not  reached  its  findings,  the  military  judge  may  give  such  additional 
instructions  as  the  court  members  may  require  to  assist  them  in  arriving  at 
findings. 

(2)  Special  court-martial  without  a  military  judge.  A  special  court- 
martial  without  a  military  judge  shall  put  its  findings  in  proper  form  in  closed 
session,  following  the  forms  indicated  in  appendix  8 b  and  the  instructions  con¬ 
tained  in  74  b  and  c. 
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(3)  Court-martial  composed  of  a  military  judge  alone.  The  military 
judge  sitting  alone  shall  put  his  findings  in  proper  form  following  the  forms 
indicated  in  appendices  86  and  8/  and  the  instructions  contained  in  74  6  and  c. 

(4)  Reason  for  findings.  No  finding  by  a  court-martial  with  members 
should  include  any  indication  of  the  reasons  for  making  it.  For  memorandum  of 
decision  and  special  findings  by  the  military  judge  sitting  alone,  see  74 i  and 
appendix  8 f. 

g.  Announcing  the  findings.  As  soon  as  a  court-martial  with  members 

has  determined  the  findings  in  a  case,  it  will  announce  them  in  open  session  in 
the  presence  of  the  military  judge,  if  any,  counsel,  and  the  accused.  Only  the 
required  percentage  of  members  who  concurred  in  findings  of  guilty  should  be 
announced.  If  it  is  discovered  before  the  conclusion  of  a  trial  that  there  was  an 
error  made  in  announcing  the  actual  findings  of  the  court,  the  error  may  be 
remedied  by  the  announcement  of  the  correct  findings.  This  does  not  amount 
to  a  reconsideration  by  the  court.  See  74d(3)  as  to  when  reconsideration  is 
proper.  In  any  case  tried  by  a  military  judge  with  members,  the  military  judge 
may  require  the  president  to  submit  the  findings  to  him  in  open  session  in 
writing  prior  to  their  announcement. 

When  the  military  judge  who  is  trying  the  case  alone  has  determined  the 
genera]  findings,  he  will  announce  them  in  open  session  in  the  presence  of  counsel 
and  the  accused  (74/). 

h.  Statute  of  limitations.  If  by  exceptions  and  substitutions  an  accused  is 
found  guilty  of  an  included  offense  to  which  he  has  not  entered  a  plea  of  guilty, 
and  against  which  it  appears  that  the  statute  of  limitations  (Art.  43)  has  run, 
the  military  judge,  or  the  president  of  a  special  court-martial  without  a  military 
judge  will,- as  soon  as  such  a  finding  is  announced,  advise  him  in  open  session  of 
his  right  to  avail  himself  of  the  statute.  If  an  accused  interposes  the  statute,  the 
issue  will  be  determined  in  substantially  the  same  manner  as  a  motion  to  dismiss 
on  the  grounds  of  the  statute  of  limitation  (68c),  and  if  it  is  determined  that 
the  statute  has  run  against  the  offense,  the  military  judge,  or  the  president  of  a 
special  court-martial  without  a  military  judge,  will  set  aside  the  findings  and 
dismiss  the  specification. 

However,  if  an  accused  has  pleaded  guilty  to  an  included  offense  and  has 
persisted  in  his  plea  after  the  meaning  and  effect  thereof  have  been  explained 
to  him,  including  his  right  to  interpose  the  statute  of  limitations  as  to  that 
offense,  he  has  thereby  waived  the  right  to  interpose  the  statute  of  limitations 
for  the  offense  as  long  as  his  plea  of  guilty  stands.  Under  these  circumstances 
an  accused  may  not,  after  a  finding  of  guilty  of  such  an  included  offense,  assert 
the  statute. 

i.  Court-martial  composed  of  a  military  judge  alone.  The  military  judge 

sitting  alone  decides  the  guilt  or  innocence  of  the  accused.  He  shall  make  gen¬ 
eral  findings  as  indicated  in  746  and  c  and  may  make  such  special  finding  as  he 
deems  appropriate.  Upon  request,  however,  special  findings  shall  be  made  of 
factual  matters  reasonably  in  issue.  The  special  findings  will  usually  include 
findings  as  to  the  elements  of  the  offenses  of  which  accused  may  be  found  guilty, 
findings  on  the  question  of  mental  responsibility  if  raised  by  the  evidence,  and 
findings  on  special  defenses  reasonably  in  issue.  A  request  for  special  findings 
must  be  made  prior  to  the  announcement  of  general  findings  by  the  military 
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judge  and  must  specify  the  matter  to  be  determined.  Only  one  set  of  special 
findings  may  be  requested  by  a  party  in  any  case.  The  military  judge  may 
require  that  a  request  for  special  findings  be  submitted  in  writing.  The  general 
findings,  when  determined,  must  be  announced  in  open  court  with  all  parties 
present  and  special  findings  may  be  announced  at  that  time.  If  the  military 
judge  files  an  opinion  or  memorandum  of  decision,  however,  it  is  sufficient  if 
the  special  findings  appear  therein. 

Requested  special  findings  need  not  be  made  in  the  event  of  an  acquittal  of 
an  offense,  or  relating  to  the  principal  offense,  if  conviction  is  of  an  included 
offense. 

If  the  accused  so  requests,  the  military  judge  may  announce  his  special 
findings  prior  to  the  presentencing  procedure;  otherwise  the  special  findings 
may  be  attached  to  the  record  within  a  reasonable  time  after  sentencing  and 
before  authentication  of  the  record.  The  military  judge  may  file  an  opinion 
or  memorandum  of  decision  at  any  time  prior  to  authentication  although  the 
general  and  special  findings  were  previously  announced. 

75.  PRESENTENCING  PROCEDURE,  a.  General.  After  the  findings 
of  guilty  have  been  announced,  the  prosecution  and  defense  may  present  appro¬ 
priate  matter  to  aid  the  court  in  determining  the  kind  and  amount  of  punish¬ 
ment  to  be  imposed.  If  the  accused  was  tried  by  a  military  judge  sitting  alone, 
the  presentencing  procedure  may  begin  after  the  military  judge  announces  the 
findings  of  guilty.  See  74?'. 

Matter  which  is  presented  to  the  court  after  findings  of  guilty  have  been 
announced  may  not  be  considered  as  evidence  against  the  accused  in  determin¬ 
ing  the  legal  sufficiency  of  the  findings  of  guilty  upon  review.  If  any  matter 
inconsistent  with  a  plea  of  guilty  is  received  or  if  it  appears  from  any  matter 
received  that  a  plea  of  guilty  was  entered  improvidently,  action  should  be 
taken  as  outlined  in  70. 

b.  Matter  presented  by  the  prosecution.  (1)  Data  as  to  service.  The  trial 
counsel  will  read  to  the  court  from  the  charge  sheet  the  data  as  to  the  age,  pay, 
and  service  of  the  accused  and  the  duration  and  nature  of  any  restraint  imposed 
before  trial.  If  the  defense  objects  to  the  data  as  being  inaccurate  or  incomplete 
in  a  specified  material  particular,  or  as  containing  certain  specified  objection¬ 
able  matter,  the  military  judge  or  the  president  of  a  special  court-martial  with¬ 
out  a  military  judge  shall  determine  the  issue.  Objections  not  asserted  may  be 
regarded  as  waived. 

(2)  Evidence  of  previous  convictions.  The  trial  counsel  will  next  intro¬ 
duce  evidence  of  any  previous  convictions  of  the  accused  by  courts-martial.  This 
evidence  is  not  limited  to  offenses  similar  to  the  one  of  which  the  accused  stands 
convicted.  The  evidence  must,  however,  relate  to  offenses  committed  during  the 
six  years  next  preceding  the  commission  of  any  offense  of  which  the  accused 
stands  convicted.  In  computing  the  six-year  period,  periods  of  unauthorized 
absence  as  shown  by  the  findings  in  the  case  or  by  the  evidence  of  previous 
convictions  should  be  excluded. 

Unless  the  accused  has  been  tried  for  an  offense  within  the  meaning  of 
Article  44(b),  evidence  as  to  the  offense  is  not  admissible  as  evidence  of  a 
previous  conviction.  See  68?/  (Former  jeopardy).  Therefore,  no  proceeding  in 
which  an  accused  has  been  found  guilty  by  a  court-martial  upon  any  charge 
or  specification  shall,  as  to  that  charge  or  specification,  be  admissible  as  a 
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previous  conviction  until  the  finding  of  guilty  has  become  final  after  review 
of  the  case  has  been  fully  completed.  A  pending  request  to  the  Judge  Advocate 
General  to  vacate  or  modify  the  findings  and  sentence  of  a  court-martial  on 
grounds  of  newly  discovered  evidence,  fraud  on  the  court,  lack  of  jurisdiction 
over  the  accused  or  the  offense,  or  error  prejudicial  to  the  substantial  rights  of 
the  accused  (Art.  69)  is  not  a  part  of  the  review  within  the  meaning  of  Article 
76  (108) ,  and  does  not  affect  the  admissibility  of  that  court-martial  as  a  previous 
conviction. 

Ordinarily,  previous  convictions  are  proved  by  the  record  of  previous 
convictions  or  the  personnel  records  of  the  accused  or  an  admissible  copy  or 
extract  copy  thereof.  They  may  also  be  proved  by  the  order  promulgating  the 
result  of  trial.  The  rules  as  to  documentary  evidence  (143)  apply  to  the  proof 
of  previous  convictions  as  discussed  in  this  subparagraph.  A  vacation  of  a  sus¬ 
pended  sentence  does  not  itself  qualify  as  a  previous  conviction  and  is  not 
admissible  as  such. 

(3)  Matter  showing  aggravation  of  an  offense  to  which  a  flea  of  guilty 
has  been  entered.  If  a  finding  of  guilty  of  an  offense  is  based  upon  a  plea  of 
guilty  and  available  and  admissible  evidence  as  to  any  aggravating  circum¬ 
stances  was  not  introduced  before  the  findings,  the  prosecution  may  introduce 
that  evidence  after  the  findings  are  announced.  See  70  in  this  connection. 

c.  Matter  presented  by  the  defense.  (1)  General.  Whether  or  not  it 
introduced  evidence  on  the  issue  of  guilt  or  innocence,  the  defense  may,  after 
findings  of  guilty  are  announced  and  before  the  court  closes  to  vote  on  the 
sentence,  introduce  matter  in  extenuation  or  mitigation.  With  respect  to  matter 
in  extenuation  and  mitigation  offered  by  the  defense,  the  military  judge  or  the 
president  of  a  special  court-martial  without  a  military  judge  may  relax  the 
rules  of  evidence  to  the  extent  of  receiving  affidavits,  certificates  of  military 
and  civil  officers,  and  other  writings  of  similar  apparent  authenticity  and 
reliability. 

(2)  Statement  of  accused.  Whether  or  not  he  testified  on  the  issue  of 
guilt  or  innocence  or  as  to  matters  in  extenuation  or  mitigation,  the  accused  may 
make  an  unsworn  statement  to  the  court  in  mitigation  or  extenuation  of  the 
offenses  of  which  he  stands  convicted,  but  the  right  to  make  such  an  unsworn 
statement  does  not  permit  the  filing  of  the  affidavit  of  the  accused.  This  unsworn 
statement  is  not  evidence,  and  the  accused  cannot  be  cross-examined  upon  it,  but 
the  prosecution  may  rebut  statements  of  fact  therein  by  evidence.  The  statement 
may  be  oral  or  in  writing,  or  both.  It  may  be  made  by  the  accused,  by  counsel, 
or  by  both.  The  statement  should  not  include  what  is  properly  argument,  but 
ordinarily  the  military  judge  or  the  president  of  a  special  court-martial  with¬ 
out  a  military  judge  will  not  stop  a  statement  on  that  ground  if  it  is  being  made 
orally  and  personally  by  the  accused. 

(3)  Matter  in  extenuation.  Matter  in  extenuation  of  an  offense  serves  to 
explain  the  circumstances  surrounding  the  commission  of  the  offense,  including 
the  reasons  that  actuated  the  accused  but  not  extending  to  a  legal  justification 
or  excuse. 

(4)  Matter  in  mitigation.  Matter  in  mitigation  has  for  its  purpose  the 
lessening  of  the  punishment  to  be  assigned  by  the  court  or  the  furnishing  of 
grounds  for  a  recommendation  for  clemency.  The  fact  that  nonjudicial  punish¬ 
ment  under  Article  15  has  been  imposed  and  enforced  against  the  accused  may 
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be  shown  by  the  accused  as  a  factor  in  mitigation  upon  trial  for  an  offense 
growing  out  of  the  same  act  or  omission  for  which  the  punishment  was  imposed 
and  enforced.  See  68y.  Matter  in  mitigation  may  include  particular  acts  of 
good  conduct  or  bravery.  It  may  exhibit  the  reputation  or  record  of  the  accused 
in  the  service  for  efficiency,  fidelity,  subordination,  temperance,  courage,  or  any 
other  traits  that  go  to  make  a  good  officer  or  enlisted  person.  For  example,  the 
accused  may  introduce  evidence  of  the  character  given  him  on  any  former 
discharge  from  the  military  service,  subject  to  the  right  of  the  prosecution  to 
introduce  in  rebuttal  evidence  of  the  character  given  the  accused  on  other  dis¬ 
charges  from  the  service. 

d.  Optional  matter  presented  when  court-martial  constituted  with 
military  judge.  Under  regulations  of  the  Secretary  concerned  the  trial  counsel 
may,  prior  to  sentencing,  obtain  and  present  to  the  military  judge  any  personnel 
records  of  the  accused  or  copies  or  summaries  thereof.  Summaries  of  such 
records  will  be  prepared  and  authenticated  by  the  custodian  thereof  as  provided 
in  appendix  8g.  Personnel  records  of  the  accused  include  all  those  records  made 
or  maintained  in  accordance  with  departmental  regulations  which  reflect  the 
past  conduct  and  performance  of  the  accused.  If  the  accused  objects  to  the  data 
as  being  inaccurate  or  incomplete  in  a  specified  material  particular,  or  as  con¬ 
taining  certain  specified  objectionable  matter,  the  military  judge  shall  deter¬ 
mine  the  matter.  Objections  not  asserted  will  be  regarded  as  waived.  The 
accused  may  submit  in  rebuttal  any  matter  which  reflects  on  his  past  conduct 
and  performance.  In  cases  where  members  determine  sentence,  the  military 
judge  may  admit  for  their  consideration  any  information  from  these  records 
which  reflects  the  past  conduct  and  performance  of  the  accused. 

e.  Rebuttal  evidence.  After  matter  in  aggravation,  extenuation,  or  miti¬ 
gation  has  been  introduced,  the  prosecution  or  defense  has  the  right  to  cross- 
examine  any  witnesses  and  to  offer  evidence  in  rebuttal. 

f.  Argument.  After  introduction  of  matters  relating  to  the  sentence, 
counsel  for  each  side  may  make  argument  for  an  appropriate  sentence.  Trial 
counsel  may  not,  in  this  argument,  purport  to  speak  for  the  convening  authority 
or  any  higher  authority,  refer  to  the  views  of  these  authorities,  refer  to  any 
policy  directive  relative  to  punishment,  or  refer  to  any  punishment  or  quantum 
of  punishment  in  excess  of  that  which  can  lawfully  be  imposed  in  the  particular 
case  by  the  particular  court. 

76.  SENTENCE,  a.  Basis  for  determining.  In  determining  the  kind  and 
amount  of  punishment  to  be  imposed,  the  following  matters  are  applicable : 

(1)  Except  for  an  offense  for  which  a  mandatory  punishment  is  pre¬ 
scribed,  the  determination  of  a  proper  punishment  for  an  offense  rests  within 
the  discretion  of  the  court  subject  to  the  limitations  prescribed  in  chapter 
XXV  and  by  the  article  violated.  See  particularly  the  Table  of  Maximum 
Punishments  (127c).  To  the  extent  that  punishment  is  discretionary,  the  sen¬ 
tence  should  provide  a  legal,  appropriate,  and  adequate  punishment. 

(2)  When  applicable,  the  Table  of  Maximum  Punishments  prescribes 
the  maximum  limits  authorized  for  each  offense  listed  therein,  and  it  should 
not  be  interpreted  as  indicating  what  is  an  appropriate  sentence  in  an  individual 
case.  Whether  the  maximum  or  a  lesser  sentence  will  be  imposed  should  be 
determined  after  a  consideration  of  all  the  facts  and  circumstances  involved 
in  the  case,  regardless  of  the  stage  of  the  trial  at  which  they  were  established. 
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Accordingly,  the  court  may  consider  evidence  of  other  offenses  or  acts  of  mis¬ 
conduct  which  were  properly  introduced  in  the  case,  even  if  that  evidence  does 
not  meet  the  requirements  of  admissibility  in  75&(2)  and  even  if  it  was  intro¬ 
duced  for  a  limited  purpose  before  the  findings.  See  138^  and  153&(2)  (6).  In 
the  exercise  of  its  discretion  in  adjudging  a  sentence,  the  court  may  consider 
evidence  when  properly  introduced  respecting  the  character  of  the  accused  as 
given  in  former  discharges,  the  number  and  character  of  previous  convictions, 
that  a  guilty  plea  is  a  mitigating  factor,  the  nature  and  duration  of  any  pretrial 
restraint,  any  evidence  of  mental  impairment  or  deficiency  (123),  and  the  cir¬ 
cumstances  extenuating,  mitigating,  or  aggravating  the  offense.  It  must  also 
consider  collateral  features  which  limit  the  punishment — such  as  value  in 
larceny,  the  length  of  absence  in  absence  without  leave,  or  the  fact  that  the  con¬ 
vening  authority  has  directed  that  a  capital  case  be  treated  as  not  capital  (Art. 
49) .  For  matters  to  be  considered  upon  a  rehearing,  see  81d.  See  145c  and  Article 
50  for  limitations  resulting  from  the  use  by  the  prosecution  of  testimony 
contained  in  a  record  of  a  court  of  inquiry. 

(3)  Dishonorable  discharge  should  be  reserved  for  those  who  should  be 
separated  under  conditions  of  dishonor,  after  having  been  convicted  of  offenses 
usually  recognized  by  the  civil  law  as  felonies,  or  of  offenses  of  a  military  nature 
requiring  severe  punishment.  See  127c,  Section  B,  as  to  when  a  dishonorable  dis¬ 
charge  is  authorized  as  an  additional  punishment. 

(4)  A  bad-conduct  discharge  may  be  imposed  in  any  case  in  which  a  dis¬ 
honorable  discharge  may  be  imposed  as  well  as  in  certain  other  cases.  It  is  a  less 
severe  punishment  than  dishonorable  discharge  and  is  designed  as  a  punishment 
for  bad-conduct  rather  than  as  a  punishment  for  serious  offenses  of  either  a  civil 
or  military  nature.  It  is  appropriate  as  punishment  for  an  accused  who  has  been 
convicted  repeatedly  of  minor  offenses  and  whose  punitive  separation  from  the 
service  appears  to  be  necessary.  See  127c,  Section  B,  as  to  when  a  bad-conduct 
discharge  is  authorized  as  an  additional  punishment. 

(5)  The  maximum  authorized  punishment  may  be  imposed  for  each 
of  two  or  more  separate  offenses  arising  out  of  the  same  act  or  transaction. 
If  one  offense  is  included  in  the  other,  the  offenses  are  not  separate.  Also, 
the  general  rule  is  that  offenses  are  not  separate  unless  each  requires  proof 
of  an  element  not  required  to  prove  the  other.  For  example,  if  an  accused 
is  convicted  of  escape  from  confinement  (Art.  95)  and  desertion  (Art.  85) 
which  both  arose  out  of  the  same  act  or  transaction,  the  court  may  legally 
adjudge  the  maximum  punishment  authorized  for  each  offense  because  an  intent 
to  remain  permanently  absent  is  not  a  necessary  element  of  the  offense  of  escape, 
and  a  freeing  from  restraint  is  not  a  necessary  element  of  the  offense  of  de¬ 
sertion  ;  but  if,  in  this  example,  the  accused  had  been  convicted  of  absence  with¬ 
out  leave  instead  of  desertion,  he  could  not  be  separately  punished  for  the  two 
offenses  because  absence  without  leave  does  not  require  proof  of  any  element 
not  also  requi  red  to  prove  the  escape. 

Oare  must  be  exercised  in  applying  the  general  rule  stated  in  the  above 
paragraph  as  there  are  other  rules  which  may  be  applicable,  with  the  result  that 
in  some  instances  a  final  determination  of  whether  two  offenses  are  separate 
can  be  made  only  after  a  study  of  the  circumstances  involved  in  the  individual 
case.  The  following  are  examples  of  rules  under  which  offenses  may  not  be 
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separate  although  each  offense  requires  proof  of  an  element  not  required  to 
prove  the  other : 

(a)  When  the  intent  for  each  of  several  offenses  is  to  be  inferred  from 
the  same  fact. 

Example :  An  accused  is  convicted  of  desertion  by  an  absence  with  an 
intent  to  remain  away  permanently  (Art.  85(a)(1))  and 
also  of  desertion  by  quitting  his  organization  with  intent  to 
shirk  important  service  (Art.  85  (a)(2)),  as  the  result  of  one 
absence.  If  the  intent  for  each  offense  is  to  be  inferred  from 
the  fact  that  the  accused  failed  to  comply  with  orders  for 
overseas  shipment,  the  offenses  are  not  separate. 

(b)  When  two  offenses  are  committed  as  the  result  of  a  single  impulse 
or  intent. 

Example:  An  accused  is  convicted  of  unlawfully  opening  mail  matter 
(Art.  134)  and  larceny  (Art.  121)  therefrom.  If  he  opened 
the  mail  bag  for  the  purpose  of  stealing  money  contained  in 
a  letter  in  the  bag,  the  offenses  would  not  be  separate. 
The  following  are  examples  of  rules  which  establish  that  offenses  are  separate 
whether  or  not  each  offense  requires  proof  of  an  element  not  required  to  prove 
the  other : 

(a)  When  the  offenses  involve  violations  of  different  social  standards. 

Example:  An  accused  is  convicted  of  robbery  (Ait.  122)  and  con¬ 
spiracy  (Art.  81)  to  commit  the  same  robbery.  Even  if  the 
overt  act  set  forth  in  the  conspiracy  is  the  consummated 
robbery,  the  offenses  are  separate.  See  160. 

(b)  When  the  offenses  involve  the  breach  of  separate  duties. 

Example:  An  accused  is  convicted  of  misbehavior  before  the  enemy 

through  cowardly  conduct  in  wrongfully  failing  to  join  his 
unit  in  the  front  lines  (Art.  99(5))  and  the  willful  disobedi¬ 
ence  of  the  lawful  order  of  a  superior  officer  to  join  his  unit  in 
the  front  lines  (Art.  90(2)).  The  offenses  are  separate  be¬ 
cause  in  the  first  instance  the  accused  had  a  duty  to  be  with 
his  unit  and  in  the  second  he  had  a  duty  to  obey  the  order  to 
join  it. 

When  an  accused  is  convicted  of  two  or  more  offenses  which  are  not 
separate,  the  maximum  punishment  for  all  of  those  offenses  which  merge  is 
the  maximum  prescribed  in  the  Table  of  Maximum  Punishments  for  the 
one  carrying  the  most  severe  punishment. 

b.  Procedure  for  courts-martial  with  members.  (1)  Instructions  on 
punishment.  Before  a  court-martial  closes  to  deliberate  and  vote  on  the  sentence, 
the  military  judge,  or  the  president  of  a  special  court-martial  without  a  military 
judge,  must  give  appropriate  instructions  on  the  punishment,  to  include  a 
statement  of  the  maximum  authorized  punishment  which  may  be  imposed.  The 
instructions  should  be  tailored  to  fit  the  facts  and  circumstance  of  the  individual 
case  and  should  fully  inform  the  members  of  the  court-martial  on  their  sole 
responsibility  for  selecting  an  appropriate  sentence  and  that  the  court-martial 
may  consider  all  matters  in  extenuation  and  mitigation  as  well  as  those  in  ag¬ 
gravation,  whether  introduced  before  or  after  the  findings ;  evidence  admitted 
as  to  the  background  and  character  of  the  accused ;  and  the  reputation  or  record 
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of  the  accused  in  the  service  for  good  conduct,  efficiency,  fidelity,  courage, 
bravery,  or  other  traits  of  good  character.  The  maximum  punishment  will  be 
the  lowest  of  the  following :  the  total  permitted  by  127c  for  the  offenses  of  which 
the  accused  stands  convicted,  or  the  jurisdictional  limit  of  the  court-martial  (see 
Art.  19),  or,  in  a  rehearing  or  new  or  other  trial  of  the  case,  the  maximum  au¬ 
thorized  pursuant  to  81<f  or  110a (2).  A  court-martial  must  not  be  advised  of 
the  basis  for  the  sentence  limitation  or  of  any  sentence  which  might  be  imposed 
for  the  offense  if  not  limited  as  set  forth  above.  If  an  additional  punishment  is 
authorized  because  of  the  provisions  of  127c,  Section  B,  however,  the  military 
judge  or  the  president  of  a  special  court-martial  without  a  military  judge, 
should  advise  the  court  of  the  basis  for  the  increased  permissible  punishment.  If 
the  president  of  a  special  court-martial  without  a  military  judge  has  any  ques¬ 
tion  as  to  the  maximum  punishment  that  may  be  adjudged  in  a  case,  he  may 
request  counsel  for  either  or  both  sides  to  procure  and  present  pertinent  infor¬ 
mation  concerning  the  matter  for  his  consideration.  This  information  will  be 
given  in  open  session  in  the  presence  of  the  accused  and  his  counsel  and  should 
be  made  a  matter  of  record. 

(2)  Deliberation  and  voting.  The  court  sits  in  closed  session  during  de¬ 
liberation  and  voting  upon  the  sentence.  Only  the  members  of  the  court  will  be 
present.  Deliberation  may  properly  include  full  and  free  discussion.  The  in¬ 
fluence  of  superiority  in  rank  shall  not  be  employed  in  any  manner  in  an  attempt 
to  control  the  independence  of  members  in  the  exercise  of  their  judgment. 

When  the  discussion  is  completed,  any  member  who  desires  to  propose 
a  sentence  writes  his  proposal  on  a  slip  of  paper.  The  junior  member  collects 
these  proposed  sentences  and  submits  them  to  the  president.  The  court  then 
votes  on  the  proposed  sentences,  beginning  with  the  lightest,  until  a  sentence  is 
adopted  by  the  concurrence  of  the  required  number  of  members.  Voting  is  by 
secret  written  ballot.  The  junior  member  shall  in  each  case  collect  and  count  the 
votes.  The  count  shall  be  checked  by  the  president  who  shall  forthwith  announce 
the  result  of  the  ballot  to  the  members  of  the  court. 

It  is  the  duty  of  each  member  to  vote  for  a  proper  sentence  for  the  offense 
or  offenses  of  which  the  accused  has  been  found  guilty,  without  regard  to  his 
opinion  or  vote  as  to  the  guilt  or  innocence  of  the  accused.  Any  sentence,  even 
in  a  case  where  the  punishment  is  mandatory,  must  have  the  concurrence  of  the 
required  number  of  meml)ers.  If  the  required  proportion  of  the  court  members 
are  conscientiously  unable  to  reach  agreement  on  a  sentence,  this  fact  shall  be 
announced  in  open  session  and  a  mistrial  declared.  The  convening  authority  may 
thereafter  direct  a  rehearing  on  the  sentence  before  a  different  court. 

(3)  Number  of  votes  required.  No  person  may  be  sentenced  to  suffer 
death,  except  by  the  concurrence  of  all  the  members  of  the  court-martial  present 
at  the  time  the  vote  is  taken.  No  person  may  be  sentenced  to  life  imprisonment 
or  to  confinement  for  more  than  ten  years,  except  by  the  concurrence  of  three- 
fourths  of  the  members  present  at  the  time  the  vote  is  taken.  All  other  sentences 
shall  be  determined  by  the  concurrence  of  two-thirds  of  the  members  present  at 
the  time  the  vote  is  taken.  See  Article  52(b).  If,  in  computing  the  number  of 
votes  required,  a  fraction  results,  the  fraction  will  be  counted  as  one;  thus,  if 
six  members  are  to  vote,  a  requirement  that  three- fourths  concur  is  not  met 
unless  five  concur. 
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(4)  Form  of  sentence.  Forms  of  sentences. appear  in  appendix  13.  The 
sentence  adjudged  should  follow  one  of  those  forms  or  a  combination  or  modifi¬ 
cation  of  those  forms.  The  court  may  be  given  additional  instructions  in  open 
session  concerning  the  sentence  when  it  so  requests  or  when  otherwise  appro¬ 
priate  to  assist  in  a  proper  sentence  determination.  See  74e  for  the  correct 
procedure  on  additional  instructions. 

c.  Announcing  of  sentence  by  court-martial  with  members.  As  soon  as 
the  court  has  determined  the  sentence,  the  president  will  announce  it  in  open 
session  in  the  presence  of  the  military  judge,  if  any,  the  accused,  and  counsel 
for  both  sides.  Only  the  required  percentage  of  members  who  concurred  in 
the  sentence  should  be  announced.  If  the  military  judge  notes  any  ambiguity 
or  apparent  illegality  in  the  sentence  as  announced  by  the  court,  he  should  bring 
the  irregularity  to  the  attention  of  the  court  so  that  it  may  close  to  reconsider 
and  correct  the  sentence.  The  court  may  not,  however,  reconsider  the  sentence 
with  a  view  to  increasing  its  severity  after  the  sentence  has  been  announced 
unless  the  sentence  prescribed  for  the  offense  of  which  the  accused  has  been 
convicted  is  mandatory  (Art.  62(b)  ).  If  it  is  discovered  before  the  dispersal 
of  a  court,  however,  that  there  was  an  error  made  in  announcing  the  sentence 
as  actually  determined  by  the  court,  the  error  may  be  remedied  by  announcing 
the  correct  sentence  in  open  session.  In  appropriate  cases,  such  an  error  may 
also  be  corrected  in  a  similar  manner  by  reconvening  the  court  if  the  error 
is  not  discovered  until  after  dispersal.  In  these  situations  it  is  unnecessary 
to  have  a  reconsideration.  These  procedures  may  not  be  used  when  the  sentence 
announced  is  the  one  actually  determined  but  it  is  later  discovered  that  it  does 
not  express  the  actual  intent  of  the  court  members.  In  a  trial  by  special  court- 
martial  without  a  military  judge,  an*  ambiguous  or  apparently  illegal  sentence 
may  be  called  to  the  attention  of  the  court  by  the  trial  counsel. 

Within  the  limitations  prescribed  in  this  paragraph,  the  court  may  recon¬ 
sider  a  sentence  on  its  own  motion  at  any  time  before  the  record  of  trial  has 
been  authenticated  and  transmitted  to  the  convening  authority.  In  such  a  case, 
however,  all  personnel  of  the  court,  the  accused,  counsel  for  both  sides,  and 
the  military  judge,  if  any,  must  be  present. 

d.  Procedure  for  reconsideration  by  a  court-martial  with  members. 

Subject  to  the  rules  provided  in  c  above,  any  member  of  the  court  may  propose 
that  a  sentence  be  reconsidered.  The  question  shall  be  determined  by  secret 
written  ballot,  and  a  reballot  on  the  sentence  with  a  view  to  increasing  it  will 
be  taken  only  if  a  majority  of  the  members  present  vote  in  favor  thereof; 
but  a  reballot  on  the  sentence  with  a  view  to  decreasing  it  will  be  taken  if  the 
vote  therefor  indicates  that  reconsideration  is  not  opposed  by  the  number  of 
votes  required  for  the  sentence  that  was  previously  agreed  upon. 

e.  Court-martial  composed  of  military  judge  alone.  Following  the  pre¬ 
sentencing  procedure  (75),  the  military  judge  sitting  alone  will,  after  delibera¬ 
tion,  announce  the  sentence  in  open  session  in  the  presence  of  the  accused  and 
counsel  for  both  sides. 

77.  CONCLUSION  OF  THE  TRIAL,  a.  Recommendation  for  clemency. 

After  the  sentence  has  been  announced,  the  defense  may  submit  in  writing  for 
attaclunent  to  the  record  any  matters  as  to  clemency  which  it  desires  to  have 
considered  by  the  military  judge,  the  members  of  the  court  or  the  convening 
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authority.  The  rules  of  evidence  are  not  applicable  to  these  matters,  but  they 
should  not  be  cumulative  of  matters  presented  to  the  court  before  the  sentence 
was  announced. 

Mitigating  circumstances  which  could  not  be  taken  into  consideration  in 
determining  the  sentence  may  be  the  basis  of  a  recommendation  for  clemency 
by  the  military  judge  who  adjudged  the  sentence  or  by  individual  members  of 
the  court.  The  recommendation  should  represent  the  free  and  voluntary  expres¬ 
sion  of  the  individuals  who  join  therein.  It  should  be  specific  as  to  the  amount 
and  character  of  the  clemency  recommended  and  as  to  the  reasons  for  the 
recommendation. 

A  recommendation  for  clemency  will  never  be  based  upon  a  doubt  as  to 
the  guilt  of  the  accused.  If,  contrary  to  law,  such  a  recommendation  is  made,  it 
will  not  impeach  the  finding  of  the  court  on  the  matter  of  guilt.  The  guilt  or 
innocence  of  the  accused  is  determined  by  the  findings  of  the  court,  and,  if  the 
necessary  number  of  members  do  not  concur  in  a  finding  of  guilt,  the  accused 
must  be  acquitted.  A  recommendation  for  clemency  which  clearly  expresses  a 
doubt  as  to  guilt  divulges  the  vote  or  opinion  of  any  member  making  such  a 
recommendation  and  thereby  violates  his  oath. 

b.  Adjournment.  At  the  conclusion  of  the  case,  the  court  may  proceed  to 
other  business,  adjourn  until  a  definite  time,  or  adjourn  to  meet  at  the  call  of  the 
mil i tarj’  judge  or  the  president  of  a  special  court-martial  without  a  military 
judge. 

c.  Post  trial  matters.  See  48;  (2)  as  to  the  right  of  the  defense  to  submit  a 
brief  of  the  matters  which  it  desires  to  have  considered  in  behalf  of  the  accused 
on  review. 

In  those  cases  in  which  confinement  at  hard  labor  is  included  in  the  sentence 
adjudged,  the  accused  may  submit  to  the  convening  authority  an  application  for 
the  deferment  of  the  service  of  the  confinement.  See  88/. 

As  to  the  duty  of  trial  counsel  to  notify  the  accused’s  commanding  officer 
of  the  result  of  trial,  see  44c.  For  preparation  and  authentication  of  the  record, 
see  chapter  XVI. 
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SPECIAL  COURTS-MARTIAL — SUMMARY  COURTS-MARTIAL 

78.  SPECIAL  COURTS-MARTIAL.  The  principal  distinction  in  pro¬ 
cedure  between  general  and  special  courts-martial  is  that  a  military  judge  and 
a  verbatim  recording  of  the  trial  are  required  in  every  general  court-martial, 
whereas  they  are  not  mandatory  in  all  special  courts-martial.  The  same  pro¬ 
cedure  should  be  followed  at  a  special  court-martial  with  a  military  judge  as  at 
a  general  court-martial,  including  any  Article  39(a)  session  that  may  be  held 
(app.  8a  and  6).  The  procedure  for  a  special  court-martial  without  a  military 
judge  may  be  provided  for  in  regulations  of  the  Secretary  of  a  Department 
and  will,  so  far  as  practicable,  conform  to  that  provided  for  general  courts- 
martial.  With  respect  to  the  preparation  of  records  of  trial  by  special  courts- 
martial,  see  83  and  appendices  9  and  10;  as  to  the  disposition  of  such  records 
by  the  convening  authority,  see  916. 

79.  SUMMARY  COURTS-MARTIAL,  a.  Function.  The  function  of  a 
summary  court-martial  is  to  exercise  justice  promptly  for  relatively  minor  of¬ 
fenses  under  a  simple  form  of  procedure.  The  summary  court  will  thoroughly 
and  impartially  inquire  into  both  sides  of  the"  matter  and  will  assure  that  the 
interests  of  both  the  Government  and  the  accused  are  safeguarded.  Unless  other¬ 
wise  stated  herein  or  in  regulations  of  the  Secretary  of  a  Department,  the  pro¬ 
cedure  prescribed  for  a  general  court-martial  will,  when  applicable,  serve  as  a 
guide  for  a  summary  court-martial.  See  appendix  86  in  this  connection.  See 
also  137. 

b.  Power  to  obtain  evidence.  A  summary  court  has  the  same  power  as 
the  trial  counsel  of  a  general  or  special  court-martial  to  compel  the  attendance 
of  civilian  witnesses  by  subpoena  (115;  Art.  46)  and  to  take  depositions  in 
proper  cases  (117;  Art.  49).  To  obtain  the  attendance  of  witnesses,  the  sum¬ 
mary  court  will  take  action  similar  to  that  taken  by  the  trial  counsel  of  a  gen¬ 
eral  or  special  court-martial.  In  this  connection,  see  44/(2). 

c.  Examination  of  file.  When  charges  are  referred  to  a  summary  court- 
martial,  the  court  will  carefully  examine  the  charges  and  allied  papers  to  see 
that  the  charges  are  in  proper  form  and  that  the  data  on  the  charge  sheet  and 
any  evidence  of  previous  convictions  are  complete  and  free  from  error  of  sub¬ 
stance  or  form.  The  summary  court  will  report  to  the  convening  authority  any 
substantial  irregularity  in  the  charges  or  accompanying  papers.  Ordinarily, 
the  court  will  correct  and  initial  slight  errors  or  obvious  mistakes  in  the  charges, 
but  if  substantial  changes  are  required,  the  court  will  refer  the  matter  to  the 
convening  authority.  See  33 d. 
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d.  Trial  procedure .  (1)  Determining  jurisdiction.  After  determining  that 
the  charges  and  other  data  are  in  proper  form,  the  summary  court  should  ar¬ 
range  for  the  presence  of  the  accused.  When  the  accused  appears,  the  court 
should  advise  him  of  the  following  matters:  the  general  nature  of  the  charges; 
the  fact  that  they  have  been  referred  to  a  summary  court-martial  for  trial ;  who 
convened  the  court;  the  name  of  the  accuser;  the  names  of  the  witnesses  who 
will  probably  be  called ;  the  right  of  the  accused  to  cross-examine  them  or  have 
the  court  ask  any  questions  which  the  accused  desires  answered;  the  right  of 
the  accused  to  call  any  witnesses  or  produce  any  evidence  in  his  own  behalf 
with  the  assurance  that  the  court  will  assist  him  in  every  possible  way  to  do  so; 
his  right  to  testify  on  the  merits  or  to  remain  silent  (148e;  app.  8a;  Art.  31) 
and,  after  any  findings  of  guilty  are  announced,  to  make  an  unsworn  statement 
in  mitigation  or  extenuation  of  any  offense  of  which  he  may  be  convicted  (75c; 
app.  8a) ;  the  maximum  sentence  which  the  court  can  adjudge  if  the  accused  is 
found  guilty  of  the  offense  or  offenses  charged. 

The  summary  court  will  also  advise  him  of  his  right  to  object  to  trial  by 
summary  court-martial  (Art.  20)  and  will  ask  him  whether  he  consents  or 
objects  to  trial.  After  giving  the  accused  a  reasonable  time  to  consider  the 
question,  the  summary  court  will  record  his  response  in  the  space  provided  on 
the  charge  sheet.  If  the  accused  objects  to  trial,  the  summary  court  will  note 
those  facts  on  the  charge  sheet  and  will  return  the  charges  and  allied  papers  to 
the  convening  authority.  If  the  accused  consents  to  trial,  the  summary  court 
will  proceed  with  the  trial, 

(2)  Arraignment  and  'pleas.  After  complying  with  the  provisions  of  the 
preceding  paragraph  (79</(l))  and  determining  that  it  has  jurisdiction  over 
the  accused,  the  summary  court  will  read  or  show  the  charges  and  specifications 
to  the  accused.  Any  necessary  explanation  of  the  charges  may  be  made.  The 
accused  should  then  be  asked  how  he  pleads  to  each  specification  and  charge. 

If  the  accused  pleads  guilty  to  any  specification  or  charge,  the  summary 
court  should  explain  to  him  the  meaning  and  effect  of  the  plea.  This  explanation 
should  include  the  following: 

The  elements  of  the  offense  to  which  the  plea  of  guilty  relates; 

That,  as  to  the  offense  to  which  the  plea  of  guilty  relates,  the  plea  ad¬ 
mits  every  element  charged  and  every  act  or  omission  alleged  and  authorizes 
conviction  of  the  offense  without  further  proof ; 

The  maximum  authorized  punishment  which  may  be  adjudged  upon 
conviction;  and 

That  the  maximum  authorized  punishment  may  be  adjudged  upon 
conviction  of  the  offense.  See  706  (2) . 

A  plea  of  guilty  will  not  be  accepted  unless  the  summary  court-martial 
after  questioning  the  accused  is  satisfied  not  only  that  the  accused  understands 
the  meaning  and  effect  of  his  plea  and  admits  the  allegations  to  which  he  has 
pleaded  guilty  but  also  that  he  is  voluntarily  pleading  guilty  because  he  is  con¬ 
vinced  that  he  is  in  fact  guilty.  See  706  (3) . 

If  the  accused  desires  to  change  his  plea,  or  if  the  summary  court  is  in 
doubt  as  to  his  understanding  and  desire  to  plead  guilty,  or  if  at  any  time 
during  the  trial  the  accused  makes  a  statement,  sworn  or  unsworn,  inconsistent 
with  his  plea  of  guilty,  a  plea  of  not  guilty  will  be  entered.  If  a  plea  of  guilty 
to  all  specifications  and  charges  is  allowed  to  stand,  the  court  may  proceed  at 
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once  to  find  the  accused  guilty.  However,  the  court  may,  in  the  interest  of  jus¬ 
tice,  proceed  with  the  trial  and  consider  evidence  on  the  merits.  If,  after  hear¬ 
ing  evidence  on  the  merits,  the  court  believes  the  plea  of  guilty  to  have  been 
improvidently  entered,  it  shall  enter  a  plea  of  not  guilty  and  proceed  as  though 
the  accused  had  pleaded  not  guilty.  See  70  and  Article  45. 

(3)  Presentation  of  evidence.  If  the  accused  has  pleaded  not  guilty  or 
if  following  a  plea  of  guilty  evidence  on  the  merits  or  in  extenuation  or  mitiga¬ 
tion  is  to  be  received,  arrangements  will  be  made  for  the  attendance  of  necessary 
witnesses.  Witnesses  should  be  excluded  from  the  courtroom  until  called  to 
testify.  Witnesses  for  the  prosecution  will  be  called  first  and  examined  under 
oath  as  to  all  matters  relevant  to  the  offense  charged.  The  accused  will  be  ex¬ 
tended  the  right  to  cross-examine  these  witnesses.  The  summary  court  will  aid 
the  accused  in  the  cross-examination,  and,  if  the  accused  desires,  will  ask 
questions  suggested  by  the  accused.  On  behalf  of  the  accused,  the  court  will 
obtain  the  attendance  of  witnesses,  administer  the  oath  and  examine  them,  and 
obtain  such  other  evidence  as  may  tend  to  disprove  or  negative  guilt  of  the 
charges,  explain  the  acts  or  omissions  charged,  show  extenuating  circumstances, 
or  establish  grounds  for  mitigation.  Before  determining  the  findings,  he  will 
explain  to  the  accused  his  right  to  testify  on  the  merits  or  to  remain  silent  and 
will  give  the  accussed  full  opportunity  to  exercise  his  election.  See  appendix  8 b 
for  form  of  explanation. 

(4)  Findings  and  sentence.  The  applicable  principles  stated  in  74  and 
76  should  be  considered  by  a  summary  court-martial  in  determining  the  findings 
and  sentence,  respectively.  The  court  will  announce  the  findings  to  the  accused 
as  soon  as  they  are  determined.  If  the  accused  has  been  found  guilty  of  any 
offense,  the  summary  court  will  advise  him  of  his  right  to  submit  matter  in 
extenuation  or  mitigation,  including  the  making  of  an  unsworn  statement 
(75(7/  app.  8).  Before  determining  the  sentence,  the  summary  court  will  show 
or  read  to  the  accused  any  admissible  evidence  of  previous  convictions  (756(2) ) 
and  the  personal  data  appearing  on  the  charge  sheet  and  will  ask  him  whether 
they  are  correct.  If  the  accused  claims  they  are  not  correct  in  any  particular,  the 
court  will  determine  the  issue  (756(1),  (2)).  The  court  will  advise  the  accused 
of  the  sentence  as  soon  as  it  is  determined.  If  the  sentence  includes  confinement, 
the  summary  court  will  take  such  action  as  may  be  prescribed  by  the  convening 
authority  to  have  the  accused  delivered  to  an  appropriate  place  of  confinement. 
The  court  will  also  advise  the  accused  of  his  right  to  apply  to  the  convening 
authority  for  deferment  of  service  of  the  confinement.  See  88/. 

e.  Record.  Unless  otherwise  prescribed  by  regulations  of  the  Secretary  of 
a  Department,  the  procedures  provided  herein  are  applicable  to  summary  court- 
martial  records.  So  much  of  the  proceedings  as  relate  to  pleas,  findings,  and 
sentence  must  be  recorded  in  the  appropriate  place  on  all  copies  of  the  charge 
sheet.  The  number  of  previous  convictions  considered  and  the  fact  that  the 
accused  was  advised  of  the  matters  outlined  in  79c?  will  also  be  noted  in  the 
spaces  provided  on  all  copies  of  the  charge  sheet.  Unless  otherwise  prescribed 
by  the  convening  or  higher  authority,  the  evidence  considered  by  the  summary 
court-martial  need  not  be  summarized  or  attached  to  the  record  of  trial.  The 
summary  court  should,  however,  line  out  and  initial  the  name  or  names  of 
any  witnesses  who  are  listed  on  the  charge  sheet  but  who  were  not  called  to 
testify.  If  the  testimony  of  witnesses  other  than  those  listed  was  considered,  the 


10629 


No.  124— Pt.  II— Sec.  1 - 17 


14-3 


FEDERAL  REGISTER 


f  7 9e  CHAPTER  XIV 

court  should  insert  their  names  and  addresses  on  all  copies  of  the  charge  sheet 
and  note  whether  they  testified  for  or  against  the  accused.  The  summary  court 
will  authenticate  the  record  by  signing  each  copy.  He  will  forward  all  copies 
and  the  accompanying  papers  without  formal  letter  of  transmittal  to  the  con¬ 
vening  authority.  If  the  summary  court  is  the  only  officer  present  with  the 
command,  the  record  will  so  state,  and  that  officer  thereafter  holds  the  record 
as  convening  authority  for  purposes  of  review.  For  disposition  of  summary 
court-martial  records,  see  91c. 
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PROCEDURAL  ASPECTS  OF  REVISION  PROCEEDINGS, 
REHEARINGS,  AND  NEW  OR  OTHER  TRIALS 


REVISION— REHEARINGS  AND  NEW  OR  OTHER  TRIALS 


80.  REVISION,  a.  General.  The  procedure  of  a  general  or  special  court- 
martial  when  reconvened  for  the  purpose  of  revising  its  action  or  correcting 
its  record  will  in  general  be  as  indicated  by  the  form  of  record  of  proceedings  in 
revision  (app.  8c).  See  Article  62  for  matters  that  cannot  be  reconsidered  and 
67/  as  to  procedure  in  reconsideration  of  action  on  motions  and  similar  matters. 
A  certificate  of  correction  is  the  proper  action  for  correcting  an  erroneous 
record  to  show  the  true  proceedmgs.  In  this  connection,  see  86c  (Correction  of 
record). 

b.  Personnel.  Proceedings  in  revision  may  be  taken  only  by  the  members 
of  the  court,  or,  if  trial  was  by  a  military  judge  alone,  the  military  judge  who 
adjudged  the  findings  and  sentence.  These  proceedings  may  not  be  taken  if  the 
court  has  been  dissolved.  In  this  connection  see  37c(l).  The  military  judge,  the 
accused,  and  counsej  for  both  sides  must  be  present  during  the  open  sessions 
of  the  court  in  revision.  In  those  cases  which  were  tried  by  a  court  with  mem¬ 
bers,  the  absence  of  a  member  of  the  court  who  participated  in  the  findings  and 
sentence  does  not  invalidate  the  proceedings  if  a  quorum  is  present  (five  for 
a  general  court-martial — three  for  a  special  court-martial).  In  such  cases,  the 
same  military  judge  should  be  present,  but,  unlike  a  case  tried  by  the  military 
judge  alone,  the  legality  of  the  proceedings  will  not  be  affected  if  a  new 
military  judge  is  properly  detailed  to  the  court,  sworn  (or  it  has  been  ascer¬ 
tained  as  a  matter  of  record  that  he  has  previously  been  sworn  in  accordance 
with  regulations  of  the  Secretary  concerned)  and,  opportunity  to  challenge  him 
for  cause  having  been  afforded  counsel,  he  has  familiarized  himself  with  those 
portions  of  the  record  which  are  to  be  considered  by  the  court  in  taking  its 
action  in  revision.  Similarly,  the  legality  of  the  proceedings  is  not  affected  if 
a  member  of  the  prosecution  or  defense  is  present  who  was  previously  absent 
from,  or  who  has  been  newly  detailed  to,  the  court,  provided  he  has  the  requisite 
legal  qualifications  and  has  been  sworn  (or  it  has  been  ascertained  as  a  matter 
of  record  that  he  has  previously  been  sworn  in  accordance  with  regulations  of 
the  Secretary  concerned) . 

c.  Procedure.  In  cases  in  which  the  court  has  not  reconvened  on  its  own 
motion,  the  trial  counsel  will  read  in  open  session  the  communication  from 
the  convening  authority  returning  the  record  and  directing  the  reconvening. 
The  military  judge,  or  the  president  of  a  special  court-martial  without  a 
military  judge  should  give  the  court  any  instructions  necessary  for  the  proper 
accomplishment  of  the  revision  action.  If  the  members  of  a  court-martial  to 
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which  a  military  judge  has  been  detailed  have  any  doubt  as  to  the  action  which 
they  may  take,  the  military  judge  should  be  requested  to  give  them  additional 
instructions.  If  the  president  of  a  special  court-martial  without  a  military  judge 
has  any  doubt  as  to  the  court’s  action  in  such  a  case,  he  may  direct  the  trial 
counsel  to  produce  in  open  session  such  legal  authority  and  other  information 
as  may  be  necessary.  The  instructions  will  be  given  in  open  session  and  will  be 
made  a  matter  of  record.  If  necessary,  the  court  will  then  close  to  consider 
and  determine  the  appropriate  action  to  be  taken  on  the  matter  before  it.  As 
soon  as  it  lias  determined  its  action,  the  court  will  announce  that  action  in  the 
presence  of  the  military  judge,  if  any,  the  accused,  and  counsel  for  both  sides. 
In  this  connection,  see  74/  (Form  of  findings)  and  765(4)  (Form  of  sentence). 
The  court  will  then  adjourn. 

As  the  action  which  may  be  taken  is  entirely  corrective,  a  case  will  not  be 
reopened  by  the  calling  or  recalling  of  witnesses  or  otherwise.  The  military 
judge,  or  the  trial  counsel  of  a  special  court-martial  without  a  military  judge, 
may  invite  the  attention  of  the  court  to  any  ambiguous  or  apparently  illegal 
action  taken  by  it. 

d.  Record.  All  proceedings  in  open  session  will  be  in  the  presence  of  the 
military  judge,  if  any,  the  accused,  and  counsel  for  both  sides,  and  will  be 
made  a  matter  of  record  which  will  be  authenticated  in  the  manner  prescribed 
for  the  original  record.  No  physical  change  will  be  made  in  the  original  record. 
Amendments  to  the  original  convening  order  detailing  a  new  military  judge  to  a 
court  with  members  or  counsel  will  be  incorporated  in  the  record  of  revision. 
See  82 5  (Contents  of  record)  and  appendices  8 d  (Revision  procedure)  and 
95  (Authentication  of  record) . 

e.  Revision  action  by  summary  court-martial.  What  has  been  said  with 
respect  to  the  procedure  in  revision  by  general  or  special  courts-martial  will, 
so  far  as  applicable,  govern  procedure  in  revision  by  summary  courts-martial. 

81.  REHEARINGS  AND  NEW  OR  OTHER  TRIALS,  a.  Related  pro¬ 
visions.  See  92  (Ordering  rehearing  or  other  trial),  94a(2)  (Review  of  records 
of  trial  pursuant  to  Article  65(c) ),  109  and  110  (New  trial),  and  1455  (Former 
testimony) ;  Articles  63,  66(d),  and  67(e)  (Rehearings),  and  73  (New  trial). 

b.  Procedure.  (1)  New  or  other  trials  and  rehearings  in  full.  In  new  or 
other  trials  and  in  rehearings  which  require  findings  on  all  charges  and  specifi¬ 
cations  referred  to  a  court-martial,  the  procedure  in  general  is  the  same  as  in 
an  original  trial. 

(2)  Rehearings  on  sentence  only.  In  a  rehearing  on  the  sentence  only 
(92),  the  procedure  in  general  is  the  same  as  in  any  trial,  but  the  portion  of 
the  procedure  usually  occurring  after  challenges,  through  and  including  the 
findings,  is  omitted.  The  court  is  advised  of  the  offenses  of  which  the  accused 
stands  convicted  and  for  which  they  shall  impose  sentence.  No  new  evidence 
of  guilt  or  innocence  not  presented  at  the  original  trial  shall  be  presented, 
but  the  matters  covered  in  75  are  proper.  The  prosecution  and  defense  may 
establish  the  content  of  the  record  of  the  original  trial,  relative  to  the  evidence 
on  the  merits  relating  to  the  offenses  of  which  the  accused  stands  convicted 
but  not  sentenced.  This  may  be  done  by  stipulation  (1545),  or  it  may  be  done 
by  reading  from  the  record  of  the  original  hearing,  whether  or  not  testimony 
so  read  would  be  admissible  as  former  testimony  under  the  former  testimony 
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exception  to  the  hearsay  rule  (1456)  and  whether  or  not  the  testimony  was 
given  through  an  interpreter.  Matters  excluded  from  the  record  or  improperly 
admitted  at  the  previous  hearing  will  not  be  brought  to  the  attention  of  the 
court.  The  accused  at  such  a  rehearing  may  not  withdraw  any  plea  of  guilty 
upon  which  the  findings  of  guilty  now  before  the  court  were  based.  However, 
if  he  establishes  that  such  a  plea  was  improvident  (706),  the  hearing  will  be 
suspended  and  the  matter  referred  to  the  authority  directing  the  rehearing 
on  the  sentence,  for  appropriate  action. 

(3)  Combined  rehearing s.  When  a  rehearing  on  sentence  is  combined 
with  a  trial  on  the  merits  of  some  of  the  specifications  referred  to  the  court, 
whether  or  not  those  specifications  are  being  reheard,  the  trial  will  first  proceed 
on  the  merits  without  reference  to  the  rehearing  on  sentence.  After  the  court  has 
announced  its  findings,  it  will  then  be  advised  of  the  offenses  on  which  the 
rehearing  on  sentence  is  being  held,  additional  challenges  for  cause  will  be 
permitted  if  appropriate,  and  the  principles  set  forth  in  816(2)  will  apply  as 
to  those  offenses.  The  court  will  then  continue  with  its  sentencing  procedure 
and  will  adjudge  a  single  sentence  as  to  all  offenses  under  consideration. 
See  81^(1). 

c.  Examination  of  record  of  former  proceedings.  No  member  of  a  gen¬ 
eral  or  special  court-martial  upon  a  rehearing  or  upon  a  new  or  other  trial  should 
be  permitted  to  examine  the  record  of  the  former  proceedings  or  any  docu¬ 
ment,  other  than  the  charges,  referred  with  the  charges  to  the  trial  counsel, 
except  when  received  in  evidence  at  the  rehearing  or  new  trial.  But  see  816(2) 
as  to  the  procedure  for  reading  from  the  record  on  rehearings  on  sentence. 
The  president  of  a  special  court-martial  without  a  military  judge,  however,  may 
examine  that  part  of  the  record  of  any  prior  proceedings  which  relates  to  errors 
committed  at  the  former  proceedings  when  necessary  to  enable  him  to  decide 
upon  the  admissibility  of  offered  evidence  or  other  questions  of  law  involved. 
In  this  connection,  see  the  ninth  paragraph  of  92 a.  Such  a  part  of  the  record 
may  be  read  to  the  court  when  necessary  for  it  to  pass  upon  a  ruling  made 
subject  to  objection  by  any  member  under  Article  51(b).  See  57  and  67/. 

The  military  judge  may  examine  the  record  of  the  former  proceedings  and 
may  read  to  the  court  such  parts  as  may  be  necessary  for  the  court  to  pass  upon 
a  ruling  made  subject  to  objection  by  any  member. 

d.  Rules  relating  to  sentence.  (1)  Rehearings  and  new  trials.  Before  a 
court-martial  retires  to  determine  a  sentence  upon  a  rehearing  or  new  trial,  it 
will  be  advised  of  the  maximum  sentence  it  may  impose  (766(1)).  See  Article 
63(b)  as  to  limitations  on  sentence  with  respect  to  rehearings  and  110a(2) 
with  respect  to  new  trials. 

Offenses  on  which  a  rehearing  or  new  trial  is  held  shall  not  be  the  basis 
for  punishment  in  excess  of  or  more  severe  than  the  legal  sentence  upon  a 
previous  hearing  or  trial,  as  ultimately  reduced  by  the  convening  or  other 
proper  authority  when  any  such  action  has  been  taken.  Thus,  if  the  sentence 
in  the  previous  proceeding  to  dishonorable  discharge,  confinement  at  hard 
labor  for  three  years,  and  total  forfeitures  was  modified  by  a  convening  or 
other  proper  authority  to  bad-conduct  discharge,  confinement  at  hard  labor 
for  two  years,  and  total  forfeitures,  based  upon  considerations  of  appropriate¬ 
ness  or  clemency,  the  sentence  as  modified  is  the  most  severe  which  can  be 
predicated  on  findings  of  guilty  of  the  reheard  offenses.  In  adjudging  a  sentence 
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not  in  excess  of  or  more  severe  than  the  one  imposed  at  a  previous  hearing 
or  trial,  a  court-martial  is  not  limited  to  adjudging  the  same  or  a  lesser  form 
or  amount  of  the  same  type  of  punishment  formerly  adjudged.  When  a  rehear¬ 
ing  is  combined  with  a  trial  on  additional  charges  (92),  the  maximum  sentence 
is  computed  by  combining  the  maximum  punishments,  as  determined  above, 
for  the  reheard  offenses  with  the  maximum  for  the  additional  offenses  of  which, 
the  accused  is  found  guilty,  subject  to  the  applicable  provisions  of  126  and  127. 

%  The  court  shall  not  be  advised  of  the  basis  for  the  sentence  limitation. 

If  the  accused  is  found  guilty  upon  any  charge  and  specification  upon  a 
new  trial  under  Article  73  or  a  rehearing  the  court  will,  subject  to  the  pertinent 
limitations  above,  adjudge  an  appropriate  sentence  (76a)  without  regard  to  any 
credit  to  which  the  accused  may  be  entitled  by  virtue  of  the  prior  execution  of 
any  part  of  the  sentence.  See  89c (7)  (a)  (Action  on  rehearing)  for  the  action 
of  the  convening  authority  with  respect  to  the  sentence  adjudged  on  a  rehearing. 
See  89c (7)  (6)  and  1106  for  such  action  on  the  sentence  adjudged  upon  a  new 
trial. 

(2)  Other  trials.  The  term  “other  trial”  refers  to  another  trial  of  a  case 
in  which  the  original  proceedings  were  declared  invalid  because  of  lack  of  juris¬ 
diction  (8)  or  failure  of  the  charges  to  allege  any  offense  under  the  code  (686) . 
The  other  trial  of  a  case  is  subject  to  the  sentence  rules  provided  for  reliearings 
in  (1)  above,  except  that  no  sentence  limitations  apply  if  the  original  trial  was 
invalid  because  a  summary  or  special  court-martial  improperly  tried  an  offense 
involving  a  mandatory  punishment  or  one  otherwise  considered  capital.  See 
15a  and  16a. 
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GENERAL  COURTS-MARTIAL — INFERIOR  COURTS-MARTIAL 

82.  GENERAL  COURTS-MARTIAL,  a.  Responsibility  for  prepara¬ 
tion.  Each  general  court-martial  shall  keep  a  separate  record  of  the  proceedings 
of  the  trial  of  each  case  brought  before  it.  The  record  is  prepared  by  the  trial 
counsel  under  the  direction  of  the  court,  but  the  persons  authenticating  the  rec¬ 
ord  are  responsible  for  its  accuracy.  See  Articles  38(a)  and  54(a).  It  is  immate¬ 
rial  to  the  sufficiency  of  a  record  whether  it  was  kept  or  written  by  the  trial 
counsel  or  by  a  reporter  acting  under  his  direction. 

If  practicable,  the  trial  counsel  will  retain  or  cause  to  be  retained  any 
stenographic  or  other  notes  or  any  mechanical  or  electronic  recoi’dings  from 
which  the  record  of  trial  was  prepared  for  such  a  period  as  may  be  prescribed 
in  appropriate  regulations. 

b.  Contents.  (1)  General.  The  record  of  the  proceedings  in  each  case  will 
be  separate  and  complete  in  itself  and  independent  of  any  other  document.  The 
record  will  show  all  the  essential  jurisdictional  facts.  It  will  set  forth  a  verbatim 
transcript,  except  as  provided  below,  of  all  proceedings  had  in  open  sessions 
of  the  court,  all  sessions  held  by  the  military  judge,  and  heai'ings  held  out  of 
the  presence  of  the  members.  See  74/(1)  and  Article  39.  Unless  otherwise  pre¬ 
scribed  by  regulations  of  the  Secretary  concerned,  transcripts  need  not  be 
verbatim  in  the  following  cases :  if  the  proceedings  have  resulted  in  an  acquittal 
of  all  charges  and  specifications  or  if  terminated  prior  to  findings  with  prejudice 
to  the  government,  the  record  need  only  contain  sufficient  information  to  estab¬ 
lish  lawful  jurisdiction  over  the  accused  and  the  offenses;  if  the  court  has 
adjudged  a  sentence  not  including  discharge,  and  not  in  excess  of  that  which 
can  otherwise  be  adjudged  by  a  special  court-martial,  and  if  not  affecting  a 
general  or  flag  officer,  the  record  shall  contain  the  same  matter  as  prescribed 
by  83 b  in  special  court-martial  cases.  If  testimony  is  given  through  an  inter¬ 
preter,  the  record  will  so  state.  IVhen  a  trial  is  terminated  l>e fore  findings  or 
sentence,  the  record  of  trial  will  show  the  proceedings  up  to  the  time  of  the 
termination.  For  details  of  contents  and  certain  exceptions  to  the  foregoing 
rules,  see  appendices  9  and  10. 

(2)  Matter  stricken  from  the  record.  Although  not  considered  by  the 
court  as  evidence,  any  remarks  or  testimony  ordered  to  be  stricken  or  disregarded 
will  nevertheless  be  fully  recorded. 

(3)  Record  of  revision  proceedings.  When  a  record  is  amended  in  revision 
proceedings,  the  record  of  the  proceedings  in  revision  will  show  specifically, 
ordinarily  by  page  and  line,  the  part  of  the  original  record  that  is  changed  and 
the  changes  made.  In  such  a  case,  no  physical  change  will  be  made  in  the  original 
record.  See  80^  and  appendix  8 d. 
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(4)  Arguments  and  briefs.  All  oral  arguments  and  statements  of  counsel 
made  during  the  trial  shall  be  set  forth  verbatim  in  the  record.  If  the  speed  of 
an  oral  argument  is  such  that  the  reporter  is  unable  to  record  it  verbatim,  the 
military  judge  should  direct  counsel  either  to  reduce  the  speed  of  his  argument  or 
to  submit  the  argument  in  writing.  A  written  brief  or  statement  of  counsel  may 
be  read  to  the  court  if  appropriate  and  thereafter  attached  to  the  record  as  an 
exhibit. 

(5)  Appendages.  Accompanying  the  original  record — securely  bound  to¬ 
gether — will  be  the  original  charge  sheet  and,  if  not  used  as  exhibits  or  properly 
disposed  of  otherwise,  the  other  papers  which  accompanied  the  charges  when 
referred  for  trial,  including  the  report  of  investigation  under  Article  32  and, 
if  the  trial  was  a  rehearing  or  new  or  other  trial  of  the  case,  the  record  of  the 
former  hearing  or  hearings. 

The  following  matters  will,  in  an  appropriate  case,  be  bound  into  the 
record  immediately  following  the  exhibits:  Recommendations  and  other  papers 
relative  to  clemency  (77a) ;  offered  exhibits  which  were  excluded  as  not  admissi¬ 
ble  i«i  evidence  (54<?) ;  proposed  instructions  and  any  arguments  made  thereon 
(73c?) ;  the  certificate  of  a  medical  officer  as  to  the  physical  condition  of  an  ac¬ 
cused  who  has  been  sentenced  to  confinement  on  diminished  rations  or  on  bread 
and  water  (125). 

Copies  of  vouchers  for  the  payment  of  reporters  or  witnesses  need  not  be 
attached  to  the  record. 

c.  Copies.  For  instructions  as  to  the  preparation  of  copies  of  the  record, 
see  49 b  (2)  and  appendix  9/.  All  copies  of  the  record  except  those  delivered  to 
the  accused  will  be  attached  to  the  original  record  of  trial  when  it  is  forwarded 
to  the  convening  authority. 

d.  Security  classification.  When  the  record  contains  information  which 
is  required  to  be  classified  by  the  security  regulations  of  the  armed  force  con¬ 
cerned,  the  trial  counsel  will  take  appropriate  action  in  accordance  with  perti¬ 
nent  regulations  to  assign  a  proper  security  classification  to  the  record.  How¬ 
ever,  convening  authorities,  staff  judge  advocates,  and  legal  officers  will  be  on 
the  alert  to  downgrade  or  declassify  a  record  of  trial  which  does  not  contain 
data  requiring  security  protection.  If  the  papers  accompanying  the  record  of 
trial  include  classified  matter  which  is  not  material  to  the  inquiry,  this  matter 
should  be  withdrawn  from  the  papers  to  be  bound  with  the  record  if  the  with¬ 
drawal  will  permit  downgrading  or  declassification  of  the  record.  If  the  ac¬ 
companying  papers  include  classified  matter  which  is  material  to  the  inquiry, 
action  should  be  taken  to  have  this  matter  declassified  or  downgraded  when 
that  action  is  possible  and  will  permit  downgrading  or  declassification  of  the 
record. 

e.  Correction  of  record.  After  the  record  has  been  transcribed  and  before 
it  is  authenticated,  the  trial  counsel  should  examine  it  carefully  for  errors  or 
omissions.  If  any  are  discovered,  he  should  make  and  initial  those  changes 
which  are  necessary  to  make  the  record  show  the  true  proceedings.  If  major 
corrections  are  necessary,  he  should  direct  the  reporter  to  rewrite  the  record  or 
the  part  of  it  that  is  defective.  Changes  may  not  be  made  by  the  trial  counsel 
after  the  record  is  authenticated. 


16-2 


FEDERAL  REGISTER 


10637 


RECORDS  OF  TRIAL  1  82g 

When  undue  delay  will  not  result,  the  trial  counsel  should  permit  the  de¬ 
fense  counsel  to  examine  the  record  before  it  is  forwarded  to  the  convening 
authority.  A  suitable  notation  that  this  examination  has  been  accomplished 
by  the  defense  counsel  should  be  included  in  the  record,  preferably  on  the  page 
bearing  the  authentication.  See  appendix  9 c  for  form.  If  the  defense  counsel 
discovers  errors  or  omissions  in  the  record,  he  should  suggest  to  the  trial 
counsel  appropriate  changes  to  make  the  record  show  the  true  proceedings.  If 
the  trial  counsel  does  not  concur  with  the  defense  counsel  as  to  a  suggested 
change,  or  if  the  record  has  already  been  authenticated,  the  trial  counsel  should 
bring  the  suggestions  to  the  attention  of  those  who  authenticated  the  record. 

At  any  time  before  the  record  is  forwarded  to  the  convening  authority,  the 
persons  who  authenticate  the  record  may  change  it  to  make  it  show  the  true 
proceedings.  Those  changes,  as  well  as  any  changes  made  by  the  trial  counsel, 
should  be  initialed  by  the  persons  who  authenticate  the  record. 

f.  Authentication.  The  record  in  each  case  shall  be  authenticated  by  the 
signature  of  the  military  judge  who  was  actually  present  at  the  conclusion  of 
the  proceedings.  If  the  record  cannot  be  authenticated  by  the  military  judge 
by  reason  of  his  death,  disability  or  absence,  it  shall  be  authenticated  by  the 
signature  of  the  trial  counsel  who  was  actually  present  at  the  conclusion  of  the 
proceedings  or  by  that  of  a  member  if  the  trial  counsel  is  unable  to  authenticate 
it  by  reason  of  his  death,  disability  or  absence.  In  a  court-martial  consisting  of 
only  a  military  judge  the  record  shall  be  authenticated  by  the  court  reporter 
under  the  same  conditions  which  impose  such  a  duty  on  a  member  under  this 
paragraph.  See  appendix  db  for  forms  of  authentication. 

g.  Disposition.  (1)  Delivery  to  accused.  Subject  to  the  exceptions  noted 
below  with  respect  to  security  matters,  the  trial  counsel  will  arrange  for  the 
accused  to  be  furnished  with  a  copy  of  the  record  of  trial  and  all  documentary 
exhibits  received  in  evidence  as  soon  as  the  record  is  authenticated.  See  54 d 
143a(2),  appendix  9/,  and  Article  54(c).  The  receipt  of  the  accused  for  the 
copy  of  the  record  furnished  him  will  be  attached  to  the  original  record  of 
trial.  If  it  is  impracticable  to  secure  a  receipt  from  the  accused  before  the  orig¬ 
inal  record  is  forwarded  to  the  convening  authority,  the  trial  counsel  will  at¬ 
tach  to  the  original  record  a  certificate  to  the  effect  that  a  copy  of  the  record 
has  been  transmitted  to  the  accused — giving  the  means  of  transmission  and  the 
addressee.  In  this  case,  the  receipt  of  the  accused  will  be  forwarded  to  the  con¬ 
vening  authority  as  soon  as  it  is  obtained. 

The  accused  is  also  entitled  to  an  authenticated  copy  of  a  record  in  revi¬ 
sion  to  the  same  extent  that  he  is  to  a  copy  of  the  original  proceedings. 

If  the  copy  of  the  record  prepared  for  the  accused  contains  matter  requir¬ 
ing  security  protection,  the  trial  counsel,  unless  otherwise  directed  by  the  con¬ 
vening  authority,  will  forward  the  accused’s  copy  to  the  convening  authority. 
The  latter  will  excise  or  withdraw  from  the  accused's  copy  any  matter  requir¬ 
ing  security  protection  (82<f)  and  will,  thereafter,  cause  the  expurgated  copy 
to  be  delivered  to  the  accused  together  with  a  certificate  to  the  effect  that  certain 
matter  has  been  deleted  or  withdrawn  from  the  accused’s  copy  of  the  record  for 
reasons  of  national  security,  and  that  the  original  record  of  trial  may  be  in¬ 
spected  in  the  files  of  the  Judge  Advocate  General  of  the  appropriate  Depart- 
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ment  under  such  regulations  as  may  be  prescribed  by  the  Secretary  concerned. 
The  certificate  will  list: 

(a)  The  pages  from  which  matter  has  been  deleted; 

(b)  The  pages  which  have  been  removed  in  their  entirety;  and 

(c)  The  exhibits  which  have  been  withdrawn. 

A  copy  of  this  certificate,  together  with  a  statement  signed  by  the  accused 
acknowledging  receipt  of  an  expurgated  copy  of  the  record  of  trial,  or  a  cer¬ 
tificate  of  delivery  of  the  expurgated  copy,  shall  be  attached  to  the  original 
record  of  trial. 

(2)  Forwarding  to  convening  authority.  The  original  record  and  accom¬ 
panying  papers  and  the  necessary  copies  of  the  record  will  be  forwarded  to  the 
convening  authority  or  to  his  successor  in  command  or,  if  the  court  was  con¬ 
vened  by  the  President  of  the  United  States  or  the  Secretary  of  a  Department, 
to  the  Judge  Advocate  General  of  the  Department  concerned.  See  Articles 
17(b)  and  60. 

•  h.  Loss  of  record.  When  a  record  of  trial  is  lost  or  destroyed,  a  new  record 
wrill  be  prepared  if  practicable  and  will  become  the  record  of  trial  in  the  case. 
The  new  record  will,  however,  be  prepared  only  when  the  available  original 
notes  or  other  sources  enable  the  preparation  of  a  complete  and  substantially 
accurate  record  of  the  case.  In  any  case  of  loss  of  a  record  before  action  by  the 
convening  authority,  the  trial  counsel  or  other  proper  person  will  fully  inform 
the  convening  authority  as  to  the  facts  and  as  to  the  action,  if  any,  taken. 

i.  Loss  of  notes  or  recordings  of  the  proceedings.  If  the  notes  or  record¬ 
ings  of  the  proceedings  in  court  are  lost  before  the  record  of  trial  has  been 
prepared,  the  convening  authority  will  be  fully  informed  of  the  facts.  There¬ 
after,  unless  the  convening  authority  directs  otherwise,  a  record  of  trial  will 
be  prepared  following,  as  nearly  as  practicable,  the  form  of  record  prescribed 
in  appendices  8  and  9.  The  record  will  be  authenticated  and  disposed  of  as 
provided  in  82/  and  g.  The  fact  that  such  a  record  does  not  contain  a  verbatim 
transcript  of  all  the  proceedings  may  deprive  the  accused  of  his  right  under 
the  code  to  a  full  appellate  review  of  his  case  and,  thus,  be  a  proper  reason  for 
disapproving  any  sentence  adjudged,  but  it  shall  not  preclude  the  convening 
authority  from  ordering  a  rehearing  as  to  any  offense  of  which  the  accused  was 
found  guilty  if  the  finding  is  supported  by  the  summary  of  the  evidence  con¬ 
tained  in  the  record.  In  this  connection,  see  92. 

83.  INFERIOR  COURTS-MARTIAL,  a.  Special  court-martial  records 
involving  bad-conduct  discharge.  Subject  to  the  exceptions  set  forth  in  ap¬ 
pendices  8  and  9,  a  record  of  trial  by  special  court-martial  in  which  a  bad- 
conduct  discharge  is  adjudged  will  contain  a  verbatim  transcript  of  all  pro¬ 
ceedings  held  in  open  session  and,  if  a  military  judge  is  detailed,  all  sessions  and 
hearings  held  by  him  out  of  the  presence  of  the  members.  It  will  follow  the 
form  in  appendix  9  and  will  be  prepared  and  disposed  of  in  accordance  with 
the  rules  prescribed  in  82  for  a  record  of  trial  by  general  court-martial.  As  to 
authentication,  see  appendix  9&. 

b.  Special  court-martial  records  not  involving  bad-conduct  discharge. 

When  a  bad-conduct  discharge  is  not  adjudged,  and  the  proceedings  have  not 
resulted  in  an  acquittal  of  all  charges  and  specifications,  and  have  not  been 
terminated  prior  to  findings  with  prejudice  to  the  Government,  a  record  of  trial 
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by  special  court-martial  need  contain  only  a  summarized  report  of  the 
testimony,  objections  and  other  proceedings  (app.  10).  In  such  a  case,  however, 
if  a  reporter  was  detailed  and  actually  served  in  that  capacity  throughout  the 
trial,  the  convening  or  higher  authority  may  direct  that  the  proceedings  be 
reported  verbatim  as  prescribed  by  83a  and  appendices  8  and  9.  Unless  other¬ 
wise  provided  by  regulations  of  the  Secretary  concerned,  if  the  trial  has  resulted 
in  an  acquittal  of  all  charges  and  specifications  or  if  terminated  prior  to  find¬ 
ings  with  prejudice  to  the  Government,  the  record  of  trial  need  contain  only 
sufficient  information  to  establish  lawful  jurisdiction  over  the  accused  and  the 
offenses.  The  notes  or  recordings  of  the  original  proceedings  need  not  be 
retained  after  the  record  of  trial  has  been  authenticated,  unless  otherwise  pro¬ 
vided  by  regulations  of  the  Secretary  concerned.  The  form  of  the  summarized 
record  of  trial  and  instructions  as  to  its  preparation,  authentication,  and 
disposition  will  be  as  prescribed  by  the  Secretary  of  a  Department. 

c.  Summary  courts-martial.  For  the  preparation,  authentication,  and 
disposition  of  records  of  trial  by  summary  courts-martial,  see  79e. 
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INITIAL  REVIEW  OF  AND  ACTION  ON  RECORDS  OF 

TRIAL 


WHO  MAY  TAKE  INITIAL  ACTION— REFERENCE  TO  STAFF  JUDGE  ADVOCATE 
OR  LEGAL  OFFICER— ADDITIONAL  POWERS  AND  DUTIES  OF  THE  CONVEN¬ 
ING  AUTHORITY— EXAMINATION  OF  FINDINGS  OF  GUILTY— POWERS  OF  THE 
CONVENING  AUTHORITY  WITH  RESPECT  TO  THE  SENTENCE— FORMS  OF 
ACTION  AND  RELATED  MATTERS— ORDERS  AND  RELATED  MATTERS— DIS¬ 
POSITION  OF  THE  RECORD  AND  RELATED  MATTERS 


84.  WHO  MAY  TAKE  INITIAL  ACTION,  a.  General.  After  every  trial 
by  court-martial,  including  rehearings  and  new  and  other  trials,  the  record 
shall  be  forwarded  to  the  convening  authority  for  initial  review  and  action. 
As  used  in  this  chapter,  the  term  “convening  authority”  includes  the  person 
who  convened  the  court,  a  commissioned  officer  commanding  for  the  time  being, 
a  successor  in  command,  or  any  person  exercising  general  court-martial  juris¬ 
diction.  See  Article  60.  The  convening  authority  cannot  delegate  his  functions 
as  such  to  anyone.  The  fact  that  the  accused  is  not  a  member  of,  or  is  not  present 
in,  the  command  of  the  convening  authority  does  not  divest  the  latter  of  his 
right  to  take  initial  action  on  the  record  of  trial. 

b.  Normal  convening  authority.  The  person  who  convened  the  court- 
martial  which  adjudged  the  sentence  in  a  particular  case  normally  is  the  con¬ 
vening  authority  who  takes  initial  action  on  the  record  of  trial  of  that  case. 
The  power  of  a  convening  authority  to  take  initial  action  on  a  record  of  trial 
vests  in  the  office,  not  in  the  person,  of  the  authority  so  acting.  Thus,  when  an 
assigned  commander  is  not  present  for  duty  with  his  command  because  of 
illness,  leave,  or  for  any  other  cause,  the  commissioned  officer  temporarily 
succeeding  to  command  during  that  absence  is,  within  the  meaning  of  Article 
60,  the  officer  commanding  for  the  time  being  and,  as  such,  is  authorized  to  take 
initial  action  as  convening  authority  on  a  record  of  trial  of  a  court  convened 
by  the  assigned  commander.  Similarly,  if  an  officer  has  assumed  permanently 
the  command  functions  of  a  predecessor  by  reason  of  assignment,  absorption 
of  one  command  by  another,  or  otherwise,  he  is,  within  the  meaning  of  Article 
60,  a  successor  in  command  and,  as  such,  is  authorized  to  take  initial  action 
as  convening  authority  on  a  record  of  trial  of  a  court  convened  by  his 
predecessor. 

c.  Officer  exercising  general  court-martial  jurisdiction.  When  it  is 
impracticable  for  the  person  who  convened  the  court,  the  commissioned  officer 
commanding  for  the  time  being,  or  a  successor  in  command  to  take  initial  action 
upon  a  record  of  trial,  this  action  may  be  taken  by  any  officer  exercising  general 
court-martial  jurisdiction.  For  example,  in  a  case  in  which  a  command  has 
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been  inactivated  or  has  been  alerted  for  immediate  overseas  movement  action 
upon  a  sentence  adjudged  by  a  court-martial  convened  by  the  commander  prior 
to  the  inactivation  or  movement  may  be  taken  by  any  officer  exercising  general 
court-martial  jurisdiction.  Similar  action  would  be  appropriate  if  the  person 
who  normally  would  take  action  as  convening  authority  is  disqualified,  as  when 
he  has  granted  immunity  to  a  witness  for  the  prosecution  or  when  a  member 
of  the  court-martial  which  tried  the  accused  subsequently  became  the  officer 
commanding  for  the  time  being  or  the  successor  in  command.  In  these  cases, 
the  normal  convening  authority  will  forward  the  record  of  trial — ordinarily 
through  the  chain  of  command — to  an  officer  authorized  to  exercise  general 
court-martial  jurisdiction.  For  purposes  of  regularity,  the  record  should  be 
forwarded  by  a  letter  of  transmittal  containing  a  statement  of  the  reasons  for 
the  failure  of  the  normal  convening  authority  to  act  on  the  record. 

d.  Action  when  a  bad-conduct  discharge  is  adjudged  by  a  special 
court-martial.  Ordinarily,  action  upon  a  record  of  trial  is  taken  by  only  one 
convening  authority.  When,  however,  the  convening  authority  who  has  ap¬ 
proved  a  sentence  of  bad-conduct  discharge  adjudged  by  a  special  court-martial 
does  not  exercise  general  court-martial  jurisdiction,  the  officer  exercising  general 
court-martial  jurisdiction  over  the  command  within  which  the  accused  was  tried 
by  special  court-martial  ordinarily  also  reviews  and  takes  action  upon  the  record 
in  the  same  manner  as  on  a  record  of  trial  by  general  court-martial.  See  94<z(3) 
and  Article  65(b).  In  such  a  case,  the  officer  exercising  general  court-martial 
jurisdiction  shall  act  only  with  respect  to  the  findings  and  sentence  as  approved 
by  the  convening  authority.  As  to  the  vacation  of  a  suspended  sentence,  see  976. 
As  to  the  deferment  of  service  of  a  sentence  to  confinement,  see  88/. 

85.  REFERENCE  TO  STAFF  JUDGE  ADVOCATE  OR  LEGAL 
OFFICER,  a.  General.  Before  acting  upon  a  record  of  trial  by  general  court- 
martial,  or  a  record  of  trial  by  special  court-martial  which  involves  a  sentence 
of  bad-conduct  discharge,  a  convening  authority  who  exercises  general  court- 
martial  jurisdiction  will  refer  it  to  his  staff  judge  advocate  or  legal  officer  for 
review  and  advice.  See  Articles  61  and  65(b). 

No  person  who  has  acted  as  member,  military  judge,  trial  counsel,  assistant 
trial  counsel,  defense  counsel,  assistant  defense  counsel,  or  investigating  officer 
in  any  case  may  later  act  as  a  staff  judge  advocate  or  legal  officer  to  any  re¬ 
viewing  (convening)  authority  upon  the  same  case  (Art.  6(c)). 

If  a  convening  authority  has  no  staff  judge  advocate  or  legal  officer,  or 
if  the  person  serving  in  that  capacity  is  ineligible  to  act  as  staff  judge  advo¬ 
cate  or  legal  officer  for  any  reason  (e.g..  Art.  6(c) ),  he  may  request  the  assign¬ 
ment  of  a  staff  judge  advocate  or  legal  officer  to  review  the  record,  he  may 
forward  the  record  for  action  to  an  officer  exercising  general  court-martial 
jurisdiction  as  provided  in  84c,  or,  if  permitted  by  appropriate  regulations, 
he  may  forward  the  record  to  the  Judge  Advocate  General  concerned  for  re¬ 
view  and  advice  before  acting  thereon. 

b.  Form  and  content  of  review.  The  staff  judge  advocate  or  legal  officer 
to  whom  a  record  of  trial  is  referred  for  review  and  advice  will  submit  a 
written  review  thereof  to  the  convening  authority.  The  review  will  include  a 
summary  of  the  evidence  in  the  case,  his  opinion  as  to  the  adequacy  and  weight 
of  the  evidence  and  the  effect  of  any  error  or  irregularity  respecting  the  proceed¬ 
ings,  and  a  specific  recommendation  as  to  the  action  to  be  taken.  Reasons  for 
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both  the  opinion  and  the  recommendation  will  be  stated.  The  review  may  in¬ 
clude  matters  outside  the  record  of  trial  which,  in  the  opinion  of  the  reviewer, 
may  have  a  legitimate  bearing  on  the  action  of  the  convening  authority  in  the 
exercise  of  his  discretion  to  disapprove  all  or  a  part  of  the  findings,  but  resort 
may  not  be  had  to  these  matters  to  support  a  finding  of  guilty.  Matters  out¬ 
side  the  record  may  be  included  in  the  review  to  assist  the  convening  authority 
in  determining  his  action  on  the  sentence.  However,  if  an  adverse  matter  from 
outside  the  record  is  included,  the  accused  must  be  afforded  an  opportunity 
to  rebut  or  explain  the  matter,  unless  he  supplied  the  information  himself  or 
may  be  charged  with  knowledge  that  the  information  might  be  used  against 
him,  as  when  it  appears  in  a  record  of  nonjudicial  punishment. 

If  the  final  action  of  the  court  has  resulted  in  an  acquittal  of  all  charges 
and  specifications,  the  review  shall  be  limited  to  questions  of  jurisdiction  (Art. 
61).  The  review  should  also  be  limited  to  questions  of  jurisdiction  when,  after 
trial  has  begun,  the  proceedings  were  terminated  without  findings,  and  no 
further  action  is  contemplated.  See  35 6,  56e(3),  and  826(1). 

c.  Disagreement  between  convening  authority  and  staff  judge  advo¬ 
cate  or  legal  officer.  Ordinarily,  the  convening  authority  should  accept  the 
opinion  of  his  staff  judge  advocate  or  legal  officer  as  to  the  effect  of  any  error 
or  irregularity  respecting  the  proceedings,  as  to  the  adequacy  of  the  evidence, 
and  as  to  what  sentence  can  legally  be  approved.  However,  it  is  within  the 
particular  province  of  the  convening  authority  to  weigh  evidence,  judge  the 
credibility  of  witnesses,  determine  controverted  questions  of  fact  that  may 
have  been  raised  in  the  record,  and  determine  what  legal  sentence  should  be 
approved.  In  those  unusual  cases  in  which  a  convening  authority  is  in  disagree¬ 
ment  with  his  staff  judge  advocate  or  legal  officer  as  to  the  effect  of  any  error 
or  irregularity  respecting  the  proceedings,  as  to  the  adequacy  of  the  evidence, 
or  as  to  what  sentence  can  legally  be  approved,  the  convening  authority  may 
transmit  the  record  of  trial,  with  an  expression  of  his  own  views  and  the 
opinion  of  his  staff  judge  advocate  or  legal  officer,  to  the  Judge  Advocate  Gen¬ 
eral  of  the  armed  force  concerned  for  advice.  In  any  case  which  is  forwarded 
to  the  Judge  Advocate  General,  if  the  convening  authority  takes  an  action  dif¬ 
ferent  from  that  recommended  by  his  staff  judge  advocate  or  legal  officer,  lie 
should  state  the  reasons  for  his  action  in  a  letter  transmitting  the  record  to 
the  Judge  Advocate  General  (91«) . 

d.  Disposition  of  review.  The  original  of  the  review  of  the  staff  judge 
advocate  or  legal  officer  will  be  attached  to  the  original  record  of  trial,  and 
other  copies  of  such  review  will  be  prepared  in  such  number  and  distributed 
as  prescribed  in  regulations  of  the  Secretary  of  a  Department. 

86.  ADDITIONAL  POWERS  AND  DUTIES  OF  THE  CONVENING 
AUTHORITY,  a.  General.  Express  approval  of  a  sentence  by  a  convening 
authority  is  an  action  which  must  precede  the  execution  of  the  sentence  (Arts. 
60,  61,  64,  65,  71(d)).  Express  approval  of  the  findings  is  unnecessary  and, 
in  the  absence  of  express  approval  of  the  sentence,  is  not  sufficient  to  give  the 
sentence  legal  effect.  In  acting  on  the  findings  and  sentence  of  a  court-martial, 
the  convening  authority  may  approve  only  such  findings  of  guilty,  and  the 
sentence  or  such  part  or  amount  of  the  sentence,  as  he  finds  correct  in  law  and 
fact  and  as  he  in  his  discretion  determines  should  be  approved.  Unless  he  indi- 
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cates  otherwise,  approval  of  any  part  of  the  sentence  shall  constitute  approval 
of  the  findings  of  guilty.  See  Article  64. 

Unless  the  convening  authority  indicates  otherwise,  disapproval  of  the 
entire  sentence  constitutes  disapproval  of  all  findings  of  guilty.  If  he  disap¬ 
proves  the  findings  and  sentence  of  a  court-martial,  he  may,  except  when  there 
is  lack  of  sufficient  evidence  in  the  record  to  support  the  findings,  order  a  re¬ 
hearing.  In  this  connection,  see  92  and  Article  63. 

b.  Matters  to  be  considered  on  review.  (1)  When  proceedings  resulted 
in  -findings  of  guilty.  Before  he  may  approve  a  finding  of  an  offense  or  the  sen¬ 
tence  adjudged  therefor,  the  convening  authority  must  determine: 

(a)  That  the  court  was  legally  constituted  throughout  the  trial  (clis. 

II,  III)  and  had  jurisdiction  over  the  offense  87a (2)  and  the  person  tried 
(ch.  IV) ;  • 

(b)  That  the  accused  had  the  requisite  mental  capacity  at  the  time 
of  trial  and  the  requisite  mental  responsibility  at  the  time  of  the  com¬ 
mission  of  the  offense  (ch.  XXIV,  especially  124) ; 

(c)  That  the  competent  evidence  of  record  (87a(3) ;  ch.  XXVII) 
established  beyond  a  reasonable  doubt  each  element  of  the  offense  of  which 
the  accused  was  found  guilty  (ch.  XXVIII) ; 

(<2)  That  the  sentence  was  within  the  power  of  the  court  to  adjudge 
(ch.  IV)  and  within  the  prescribed  limitations  on  punishments  (110a(2) ; 
Art.  63(b) ;  ch.  XXV) ; 

( e )  That  there  were  no  errors  which  materially  prejudiced  the  sub¬ 
stantial  rights  of  the  accused  (87c) . 

(2)  Finding  of  not  guilty  or  ruling  amounting  to  finding  of  biot  guilty. 
Neither  a  finding  of  not  guilty  nor  a  ruling  of  the  court  which  amounts  to  a 
finding  of  not  guilty  requires  any  action  by  the  convening  authority  thereon. 
He  should  neither  approve  nor  disapprove  the  action  of  the  court  in  such  a 
case.  Disapproval  cannot  in  any  event  affect  the  finality  of  a  legal  acquittal 
or  a  ruling  of  the  court  that  amounts  to  a  legal  acquittal.  The  record  of  trial 
in  a  case  involving  an  acquittal  of  all  charges  and  specifications  should  be 
examined,  however,  to  determine  whether  the  court  was  properly  constituted 
and  had  jurisdiction  over  the  accused  and  the  offense  tried.  A  similar  examina¬ 
tion  should  be  made  with  respect  to  findings  of  not  guilty  of  some,  but  not 
all,  of  the  specifications  upon  which  the  accused  was  tried.  In  this  connection, 
see  87a(2),  89<?(1),  and  92. 

No  action  may  be  taken  by  the  convening  authority  that  would  amount 
to  censure  of  the  court  or  member,  military  judge,  or  counsel  thereof.  See  Article 
37. 

For  action  when  the  convening  authority  differs  wdth  the  court  with 
respect  to  a  ruling  which  does  not  amount  to  an  acquittal,  see  67/. 

c.  Correction  of  record.  A  record  of  trial  may  upon  review  be  found  to  be 
incomplete  or  defective  in  some  material  respect,  as  when  it  fails  to  show  that 
the  members  of  the  court  were  sworn  or  that  the  required  number  of  members 
concurred  in  the  vote  on  the  finding  or  sentence.  The  court  may  have  performed 
its  duty  properly,  but  through  clerical  error  or  inadvertence  the  events  may 
have  been  improperly  recorded.  In  such  a  case,  the  record  must  be  corrected  to 
make  it  show  the  true  proceedings.  It  may  be  returned  to  the  military  judge, 
or  to  the  president  of  a  special  court-martial  without  a  military  judge,  or  to 
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the  summary  court-martial  for  a  certificate  of  correction  to  relate  the  true 
facts.  The  certificate  will  be  authenticated  in  the  same  manner  as  the  record 
of  trial.  See  82/,  83(7,  and  79c.  In  general  and  special  court-martial  cases,  the 
authenticated  certificate  will  be  attached  to  the  record  of  trial  after  the  original 
signatures  authenticating  the  record,  the  accused  will  be  furnished  a  copy  of 
the  certificate  of  correction,  and  his  receipt  will  be  obtained  and  attached  to  the 
record  of  trial.  See  82(7(1)  and  appendix  9.  If,  in  accordance  with  regulations 
of  the  Secretary  of  a  Department,  the  accused  is  furnished  a  copy  of  the 
summary  court-martial  record  of  trial,  he  will  also  be  furnished  a  copy  of  the 
certificate  of  correction.  The  certificate  will  be  attached  to  the  record  of  trial 
together  with  the  accused’s  receipt.  A  copy  of  the  certificate  will  be  attached  to 
all  other  copies  of  the  record  which  were  prepared.  See  79e  and  appendices  9/ 
and  10(7.  A  certificate  of  correction  may  be  used  only  to  make  the  record  cor¬ 
respond  to  that  which  actually  occurred  at  the  trial.  If  the  court  was  not  sworn, 
for  example,  the  error  cannot  be  cured  by  a  certificate  of  correction. 

d.  Revision  proceedings.  For  procedure  in  revision,  see  80.  When  there 
is  an  apparent  error  or  omission  in  the  record,  or  when  the  record  shows 
improper  or  inconsistent  action  by  a  court-martial  with  respect  to  a  finding 
or  sentence  which  can  be  rectified  without  material  prejudice  to  the  substantial 
rights  of  the  accused,  the  convening  authority  may  return  the  record  to  the 
court  for  appropriate  action  (Art.  62(b)).  For  example,  if  the  sentence 
adjudged  is  less  than  the  mandatory  sentence  for  the  offense,  the  convening 
authority  may  return  the  record  to  the  court  to  reconsider  the  matter  and 
revise  its  proceedings  accordingly.  In  such  a  case,  the  record  is  ordinarily  trans¬ 
mitted  to  the  trial  counsel  of  a  general  or  special  court-martial  or  to  the 
summary  court-martial  by  a  written  communication  pointing  out  the  apparent 
defect  in  the  record  and  directing  the  reconvening  of  the  court  for  the  purpose 
of  reconsideration  and  revision  of  its  proceedings.  See  Article  62(b)  as  to 
matters  that  cannot  be  reconsidered.  Except  for  the  purpose  of  making  the 
record  show  the  true  proceedings  and  the  exceptions  stated  in  Article 
62(b)  (2)  and  (3),  proceedings  in  revision  may  not  be  had  in  any  case  in  which 
any  part  of  the  sentence  has  been  ordered  executed. 

e.  Action  when  insanity  indicated.  For  action  to  be  taken  by  the  con¬ 
vening  authority  when  it  appears  from  the  record  or  from  any  other  source 
that  the  accused  may  have  been  insane  at  the  time  of  the  commission  of  the 
offense  or  at  the  time  of  trial,  regardless  of  whether  such  question  was  raised 
at  the  trial  or  how  it  was  determined  if  raised,  see  124. 

87.  EXAMINATION  OF  FINDINGS  OF  GUILTY,  a.  Findings  as  to  a 
specification.  (1)  General.  The  convening  authority  must  make  a  specific  and 
independent  determination  with  respect  to  each  finding  of  guilty.  In  consider¬ 
ing  the  legality  of  a  finding  of  guilty  of  a  specification,  the  convening 
authority  will  be  guided  by  the  principles  stated  in  74a  and  h. 

(2)  Legal  sufficiency  of  the  specification.  If  a  specification  of  which 
the  accused  has  been  found  guilty  fails  to  allege  any  offense  under  the  code, 
the  proceedings  as  to  that  specification  are  a  nullity  and  will  be  declared 
invalid  (866(2),  89<?(1) ,  92;  app.  14,  form  27).  If  a  specification  alleges  an 
offense  under  the  code,  the  proceedings  as  to  that  specification  should  not  be 
held  invalid  solely  because  the  specification  is  defective ;  however,  if  it  appears 
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from  the  record  that  the  accused  was  in  fact  misled  by  the  defect  or  that  his 
substantial  rights  were  in  fact  otherwise  materially  prejudiced  thereby,  ap¬ 
propriate  corrective  action  will  be  taken.  See  87c.  The  test  of  the  sufficiency 
of  a  specification  is  not  whether  it  could  have  been  made  more  definite  and 
certain,  but  whether  the  facts  alleged  therein  and  reasonably  implied  there¬ 
from  set  forth  the  offense  sought  to  be  charged  with  sufficient  particularity 
to  apprise  the  accused  of  what  lie  must  defend  against,  and  whether  the  record 
is  sufficient  to  enable  him  to  avoid  a  second  prosecution  for  the  same  offense. 
In  this  connection,  see  28, 69 6,  and  appendix  6. 

(3)  Sufficiency  of  the  evidence.  In  the  course  of  taking  action  upon 
a  record  of  trial,  the  convening  authority  is  empowered  to  weigh  evidence, 
judge  the  credibility  of  witnesses,  and  determine  controverted  questions  of 
fact.  In  considering  the  evidence  he  should  recognize  that  the  trial  court  saw 
and  heard  the  witnesses,  and  he  will  be  guided  by  the  principles  stated  in 
74a  and  chapter  XXVII.  Unless  he  determines  that  a  finding  of  guilty  was 
established  beyond  a  reasonable  doubt  by  the  competent  evidence  of  record,  he 
must  disapprove  the  finding. 

(4)  Lesser  included  offense.  When  the  evidence,  although  insufficient  to 
establish  the  guilt  of  the  accused  of  the  offense  of  which  lie  was  found  guilty, 
is  sufficient  to  support  a  finding  of  guilty  of  an  included  offense,  the  convening 
authority  may  approve  so  much  of  the  finding  of  guilty  as  involves  a  finding  of 
guilty  of  the  included  offense.  In  this  connection,  see  158,  appendices  12  and 
146  (forms  15-18),  and  Article  59(b).  In  approving  only  so  much  of  a  finding 
of  guilty  as  involves  a  lesser  included  offense,  all  elements  of  the  offense  in¬ 
tended  to  be  approved  should  be  clearly  indicated  in  the  statement  of  approval. 

b.  Consideration  of  the  findings  as  to  the  charge.  Although  the  guilt  of 
the  accused  is,  in  general,  determined  by  the  findings  as  to  the  specification, 
there  should  be  a  consistent  finding  as  to  the  charge  under  which  the  specifica¬ 
tion  is  laid.  If  the  finding  as  to  a  specification  is  not  consistent  with  the 
finding  as  to  the  charge,  and  the  inconsistency  raises  a  reasonable  doubt  as  to 
the  intent  of  the  court  (as  when  the  court  finds  the  accused  guilty  of  a  proper 
specification,  but  finds  him  not  guilty  of,  or  makes  no  findings  as  to,  the  charge 
under  which  it  is  laid),  the  convening  authority  should  return  the  record  to  the 
court  for  reconsideration  and  revision.  However,  if  the  inconsistency  leaves  no 
doubt  as  to  the  intent  of  the  court,  it  may  be  corrected  by  the  convening  authority 
in  his  action.  For  example,  when,  in  a  trial  for  desertion  in  violation  of  Article 
85,  the  court  finds  the  accused  guilty  only  of  absence  without  leave,  but  finds 
such  offense  to  be  a  violation  of  Article  85  instead  of  Article  86,  the  convening 
authority  may  correct  the  inconsistency  by  approving  only  so  much  of  the  find¬ 
ing  of  guilty  of  the  specification  and  charge  as  involves  a  finding  of  guilty  of  the 
specification  in  violation  of  Article  86. 

c.  Effect  of  errors  on  the  findings.  The  convening  authority  may  not 
approve  a  finding  of  guilty  if,  as  a  result  of  an  error  affecting  that  finding,  the 
substantial  rights  of  the  accused  were  materially  prejudiced.  See  Article  59.  In 
determining  whether  the  substantial  rights  of  the  accused  have  been  materially 
prejudiced,  the  convening  authority  must  determine  what  effect  the  error  had  or 
reasonably  may  have  had  on  the  court’s  decision.  The  test  is  not  merely  whether 
there  was  sufficient  competent  evidence  to  support  the  result.  Rather,  the  test 
is  whether  the  competent  evidence  of  record  is  of  such  quantity  and  quality  that 
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a  court  of  reasonable  and  conscientious  men  would  have  reached  the  same  result 
had  the  error  not  been  committed.  Regardless  of  the  compelling  nature  of  the 
competent  evidence  of  record,  however,  if  the  error  amounts  to  so  flagrant  a 
violation  of  a  fundamental  right  of  the  accused  that  he  has  not  had  a  fair  trial, 
the  finding  must  be  disapproved. 

If  the  court  lacked  jurisdiction  as  to  some  of  the  offenses  for  which  the 
accused  was  tried,  the  proceedings  as  to  the  other  offenses  tried  are  not  invalid 
for  that  reason. 

88.  POWERS  OF  THE  CONVENING  AUTHORITY  WITH  RE¬ 
SPECT  TO  THE  SENTENCE,  a.  General.  The  convening  authority  has  the 
power  to  disapprove  a  legal  sentence  in  whole  or  in  part,  as  well  as  the  power  to 
reduce  the  sentence  in  quality  and  quantity  and  to  change  a  punishment  to  one 
of  a  different  nature,  so  long  as  its  severity  is  not  increased.  However,  neither 
the  convening  authority  nor  any  other  authority  is  authorized  to  increase  the 
punishment  imposed  by  a  court-martial.  A  sentence  adjudged  by  the  court  may 
be  approved  if  it  was  within  the  jurisdiction  of  the  court  to  adjudge  and  it  does 
not  exceed  the  maximum  limits  prescribed  by  the  President  under  Article  56 
(ch.  XXV)  for  the  offenses  of  which  the  accused  legally  has  been  found  guilty. 
Wlien  a  sentence  is  in  excess  of  the  legal  limits,  that  part  included  in  the  ad¬ 
judged  sentence  which  is  legal  may  be  approved.  See  chapter  XXV  for  limita¬ 
tions  on  sentence.  See  81  d  regarding  sentence  limitations  upon  a  rehearing  or 
new  or  other  trial.  With  respect  to  action  on  a  rehearing  or  new  or  other  trial, 
see  also  89c (7). 

The  disapproval  of  a  sentence  nullifies  it  as  a  basis  for  punishment;  affirma¬ 
tion  of  a  disapproval  is  not  required.  For  limitations  upon  ordering  a  rehearing 
after  disapproval  of  a  sentence,  see  92.  An  approval  or  disapproval  of  a  sentence 
should  be  express  and  explicit  and  should  not  be  left  to  implication.  For  ex¬ 
ample,  in  approving  “only  so  much”  of  a  sentence  as  involves  a  reduced  sentence, 
the  entire  sentence  intended  to  be  approved  should  be  set  forth  clearly  in  the 
statement  of  approval. 

b.  Determining  what  sentence  should  be  approved.  In  determining 

what  sentence,  or  part  thereof,  should  be  approved,  the  convening  authority  will 
be  guided  by  the  principles  stated  in  76.  The  sentence  approved  should  be  that 
which  is  warranted  by  the  circumstances  of  the  offense  and  the  previous  record 
of  the  accused.  Appropriate  action  should  be  taken  to  approve  a  less  severe 
sentence  when  the  sentence,  though  legal,  appears  unnecessarily  severe.  In 
approving  sentences,  consideration  should  be  given  to  all  factors,  including  the 
possibility  of  rehabilitation  as  well  as  the  possible  deterrent  effect.  In  consider¬ 
ing  matters  outside  the  record,  the  provisions  of  85 b  will  apply. 

The  convening  authority  should  consider  as  a  basis  for  approving  only  a 
part  of  a  legal  sentence  all  matters  relating  to  clemency,  such  as  long  confine¬ 
ment  pending  trial. 

The  convening  authority  will  consider  in  taking  his  action  that  an  accused 
who  is  not  serving  confinement  should  not  be  deprived  of  more  than  two-thirds 
of  his  pay  for  any  month  as  a  result  of  one  or  more  sentences  by  court-martial 
or  other  stoppages  or  deductions,  unless  requested  by  the  accused.  See  88c? (3) 
and  126A(5)  concerning  deferral  of  forfeitures. 

c.  Approval  of  a  part  of  a  sentence.  The  convening  authority  may,  sub¬ 
ject  to  the  limitations  in  88a  or  elsewhere  below,  approve  any  sentence  which 
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is  no  more  severe  than  that  adjudged  by  the  court-martial.  He  may  change  the 
nature  of  the  punishment  adjudged  by  the  court-martial  but  may  not  approve 
any  sentence  which  the  court-martial  might  not  itself  legally  have  adjudged  in 
the  case.  However,  when  a  court  has  adjudged  a  mandatory  sentence,  such  as 
imprisonment  for  life  (Art.  118(1)  and  (4)),  the  convening  authority  may 
approve  a  lesser  sentence. 

In  determining  whether  the  part  of  a  sentence  to  be  approved  is  one  that 
legally  could  have  been  adjudged  by  the  court,  the  convening  authority  will 
be  guided  by  the  applicable  rules  in  chapter  XXV,  and,  if  a  rehearing  or  new 
or  other  trial  is  involved,  by  81<f.  For  example,  a  sentence  as  approved  may  not 
provide  for  restriction  in  excess  of  two  months  or  hard  labor  without  confine¬ 
ment  for  more  than  three  months. 

d.  Execution  of  sentence.  (1)  Authority  to  order.  Except  in  the  case  of 
a  new  trial  (1106),  the  convening  authority  may,  at  the  time  of  approval  of 
any  sentence,  order  its  execution  if,  as  approved  by  him,  it  does  not  involve  a 
general  or  flag  officer,  a  sentence  of  death  or  dismissal,  or  an  unsuspended  sen¬ 
tence  of  dishonorable  discharge,  bad-conduct  discharge,  or  confinement  for  one 
year  or  more.  See  Article  71.  Except  in  the  case  of  a  new  trial,  if  the  convening 
authority  in  his  action  approves  but  suspends  the  execution  of  that  part  of  a 
sentence  providing  for  dishonorable  or  bad-conduct  discharge,  or  confinement 
for  one  year  or  more,  lie  may  order  all  other  parts  of  the  sentence  into  execu¬ 
tion  unless  any  part  thereof  requires  the  approval  of  the  President  under 
Article  71(a)  or  the  Secretary  concerned  under  Article  71(b). 

The  authority  ordering  the  execution  of  a  sentence  of  death  issues  instruc 
tions  concerning  the  time  and  place  of  execution.  Any  designations  or  instruc¬ 
tions  in  this  particular  matter  by  the  court  or  the  convening  authority  will  be 
disregarded. 

(2)  To  confinement.  See  126j  concerning  the  effective  date  of  the  running 
of  a  sentence  to  confinement  and  97c  and  88/  as  to  the  interruption  thereof  in 
certain  instances. 

(3)  To  forfeitures  of  pay  or  allowances.  If  a  sentence  as  approved  by 
the  convening  authority  does  not  include  confinement  or  if  the  sentence  to  con¬ 
finement  is  to  be  suspended,  any  approved  forfeitures  may  not  be  applied  until 
the  sentence  is  ordered  into  execution.  See  12GA(5)  and  Article  57.  In  those 
cases  where  a  sentence  which  includes  forfeitures  may  not  be  ordered  into  exe¬ 
cution  by  the  convening  authority  in  his  initial  action  because  of  Article  71, 
the  forfeitures  wTill  nevertheless  apply  to  pay  or  allowances  becoming  due  on 
or  after  the  date  the  sentence  is  approved  by  the  convening  authority  when  the 
approved  sentence  also  includes  confinement  not  suspended,  unless  the  con¬ 
vening  authority  specifically  defers  the  application  of  the  forfeitures.  See 
Article  57(a). 

Approved  forfeitures  may  not  be  applied  during  any  period  in  which 
the  service  of  a  sentence  to  confinement  is  deferred.  In  the  action  or  order 
deferring  the  service  of  confinement,  the  officer  directing  such  action  should, 
when  forfeitures  have  also  been  adjudged,  include  a  statement  to  the  effect  that 
the  application  of  the  remaining  forfeitures  is  deferred  until  the  sentence  is 
ordered  into  execution,  unless  such  deferment  is  sooner  rescinded.  When  defer¬ 
ment  of  confinement  is  rescinded,  or  the  sentence  to  confinement  is  ordered  into 
execution,  the  order  promulgating  such  action  should  state  whether  the  for- 
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feitures  are  to  apply  effective  the  date  of  the  rescission  or  at  a  subsequent  date. 
See  appropriate  forms  in  appendices  14  and  15. 

If  the  convening  authority  is  authorized  to  order  forfeitures  applied  or 
executed  at  the  time  he  takes  his  initial  action,  his  action  should  state,  as  ap¬ 
propriate,  whether  the  forfeitures  are  to  be  executed,  suspended,  applied  as  of 
the  date  of  his  action,  or  deferred  until  some  future  date. 

e.  Suspension  of  execution  of  sentence.  (1)  General.  See  975  for  the 
procedure  involved  in  the  vacation  of  a  suspension,  and  97a  for  the  general 
rules  affecting  suspensions. 

At  the  time  he  approves  a  sentence,  the  convening  authority  may  suspend 
for  a  stated  period  of  time  the  execution  of  all  or  any  part  of  it  except  a  sen¬ 
tence  of  death.  The  purpose  of  suspending  the  execution  of  a  sentence  is  to 
grant  the  accused  a  probationary  period  within  which  he  may  by  refraining 
from  further  misconduct  earn  the  remission  of  his  sentence.  However,  the 
period  of  suspension  should  not  be  unreasonably  long  and  no  suspension  may 
extend  beyond  the  current  enlistment  or  period  of  service.  The  period  for  which 
the  execution  of  a  sentence  may  be  suspended  may  be  further  limited  by  regula¬ 
tions  of  the  Secretary  of  a  Department.  The  convening  authority  should  sus¬ 
pend  the  whole  of  a  sentence,  except  death,  when  it  appears  to  him  that  this 
action  will  promote  discipline  and  aid  in  the  rehabilitation  of  the  accused. 

A  part  of  a  sentence  should  not  be  suspended  if  it  would  be  contrary  to 
the  customs  of  the  service  to  execute  the  portion  of  the  sentence  that  remains 
unsuspended.  For  example,  with  respect  to  a  sentence  of  dishonorable  or  bad- 
conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  at 
hard  labor,  it  would  be  contrary  to  the  customs  of  the  service  to  suspend  the 
execution  of  the  punitive  discharge  and  the  confinement  and  order  the  total 
forfeitures  into  execution.  See  the  last  paragraph  of  885  in  this  regard. 

(2)  Types  of  suspensions,  (a)  General.  Except  as  otherwise  provided 
in  this  paragraph  (88e)  or  as  may  be  provided  by  regulations  of  the  Secretary 
of  a  Department,  the  convening  authority  may,  at  the  time  he  approves  a  sen¬ 
tence,  suspend  its  execution  for  a  specific  term,  for  example,  for  a  number  of 
months  or  until  a  certain  date,  or  he  may  suspend  it  until  the  occurrence  of 
an  anticipated  future  event.  In  either  case,  he  should  provide  in  his  action 
that  unless  the  suspension  is  sooner  vacated  the  expiration  of  the  period  of 
suspension  shall  operate  as  a  remission  of  the  suspended  portion  of  the  sentence. 
An  appropriate  authority  may,  before  the  expiration  of  the  period  of  suspen¬ 
sion,  remit  any  part  of  the  sentence,  including  a  suspended  part;  reduce  the 
period  of  suspension;  or,  for  a  proper  reason,  vacate  the  suspension.  In  this 
connection,  see  97a,  1055,  and  Article  74. 

(5)  Suspending  dishonorable  or  bad-conduct  discharge  when  sen¬ 
tence  also  includes  confinement.  If  the  approved  sentence  involves  a  dishonor¬ 
able  or  bad-conduct  discharge  and  confinement,  the  convening  authority  may 
determine  that  the  execution  of  the  punitive  discharge  should  be  suspended  to 
the  end  that  the  accused  may  have  the  opportunity  of  redeeming  himself  in 
the  military  service,  but  that  the  execution  of  the  confinement  should  not  be 
suspended.  In  such  a  case,  he  may  suspend  the  execution  of  the  punitive  dis¬ 
charge  until  the  release  of  the  accused  from  confinement,  or  for  a  definite  pe- 
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riod  thereafter,  and  provide  in  his  action  for  the  remission  of  the  suspended 
portion  of  the  sentence  as  indicated  in  the  preceding  subparagraph. 

(c)  Suspending  the  execution  of  forfeiture.  See  (3). 

(3)  Termination  of  suspension  ~by  remission.  The  expiration  of  the  pe¬ 
riod  specifically  provided  in  the  action  suspending  a  sentence  or  part  thereof 
remits  the  suspended  portion  unless  the  suspension  is  sooner  vacated.  How¬ 
ever,  the  unauthorized  absence  of  an  accused  interrupts  the  running  of  the 
period  of  suspension  of  a  sentence.  The  death,  a  discharge  which  terminates 
status  as  a  person  subject  to  the  code,  or  the  release  from  active  duty  of  a 
person  under  a  suspended  sentence  shall  operate  as  a  remission  of  the  suspended 
portion  of  the  sentence. 

f.  Deferment  of  service  of  sentence  to  confinement .  Deferment  of  serv¬ 
ice  of  a  sentence  to  confinement  is  a  postponement  of  the  running  of  the  sen¬ 
tence.  It  is  to  be  distinguished  from  suspension  of  the  execution  of  a  sentence 
to  confinement.  Deferment  is  not  a  form  of  clemency,  nor  does  it  have  any  such 
connotation.  Under  the  provisions  of  Article  57(d),  the  officer  who  convened 
the  court  or,  if  the  accused  is  no  longer  under  his  jurisdiction,  the  officer 
exercising  general  court-martial  jurisdiction  over  the  command  to  which  the 
accused  is  assigned,  may,  in  his  sole  discretion  and  upon  application  by  the 
accused,  defer  an  accused's  service  of  a  sentence  to  confinement,  which  has  not 
been  ordered  executed.  A  court-martial  is  not  empowered  to  defer  the  service 
of  a  sentence  to  confinement.  The  deferment  is  terminated  and  the  sentence  to 
confinement  begins  to  run  or  resumes  running  when  the  sentence  is  approved 
and  ordered  executed.  The  officers  so  empowered  to  defer  the  service  of  sen¬ 
tences  to  confinement  should  take  into  consideration  all  relevant  factors  in 
each  case  and  grant  or  deny  deferment  based  upon  the  best  interests  of  the 
accused  and  the  service.  Deferment  should  not  be  granted,  for  example,  when 
the  accused  may  be  a  danger  to  the  community  or  when  the  likelihood  exists 
that  he  may  repeat  the  offense  or  flee  to  avoid  service  of  his  sentence.  The  dis¬ 
cretion  to  defer  confinement  is  sole  and  plenary.  The  power  to  take  such  action 
vests  in  the  office,  not  in  the  person,  of  the  authority  so  acting.  Application 
may  be  made  to  the  officer  exercising  general  court-martial  jurisdiction  only 
when  the  accused  is  no  longer  under  the  jurisdiction  of  the  officer  who  con¬ 
vened  the  court.  In  this  event,  application  is  made  to  the  officer  exercising 
general  court-martial  jurisdiction  over  the  command  to  which  the  accused  is 
then  assigned,  whether  or  not  this  officer  exercises  supervisory  authority  over 
the  case  within  the  meaning  of  94. 

Application  for  deferment  of  the  service  of  confinement  may  be  made  by 
an  accused  or  through  his  counsel,  at  any  time  after  the  adjournment  of  the 
court  which  imposed  the  sentence. 

The  application  for  deferment  and  the  granting  or  denying  of  such  appli¬ 
cation  must  be  in  writing.  This  correspondence  will  be  included,  or  forwarded 
for  inclusion,  in  the  record  of  the  trial. 

The  granting  of  an  application  for  deferment,  together  with  the  date 
upon. which  it  was  granted,  will  be  set  forth  in  the  convening  authority’s 
action  in  those  cases  in  which  the  granting  of  the  application  takes  place  prior 
to  or  concurrently  with  the  action  being  signed.  See  appendix  14  for  appro¬ 
priate  forms  of  action.  In  all  other  cases  the  granting  of  an  application  for 
deferment  will  be  promulgated  in  supplementary  orders  and  such  orders  will 
be  included,  or  forwarded  for  inclusion,  in  the  record  of  trial.  See  appendix  15. 
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When  deferment  is  granted,  no  form  of  restriction  to  specified  limits  or 
any  other  limitation  on  the  accused’s  liberty  shall  be  ordered  as  a  substitute 
for  the  confinement  so  deferred.  The  deferring  of  a  sentence  will  not  in  and 
of  itself  give  rise  to  any  other  form  of  limitation  on  an  accused’s  liberty.  An 
accused  may,  however,  be  restricted  to  certain  specified  limits  or  have  his 
liberty  curtailed  during  the  period  of  a  deferred  sentence  to  confinement  for 
any  independent  reason  which  would  warrant  this  action  being  taken.  See 
20a  and  b. 

The  deferment  is  terminated  when  the  sentence  is  ordered  into  execution. 
The  confinement  may  at  this  time  be  suspended  but  it  may  not  be  further 
deferred. 

Deferment  of  the  service  of  confinement  and  suspension  of  confinement 
cannot  exist  concurrently.  When  the  service  of  a  sentence  to  confinement  at 
hard  labor  has  been  deferred  and  the  confinement  is  thereafter  suspended,  the 
deferment  is  thereby  terminated  and  only  the  suspension  of  the  sentence  to 
confinement  is  operative. 

g.  Rescission  of  deferment  of  sentence  to  confinement.  The  officer  grant¬ 
ing  the  deferment  or,  if  the  individual  is  no  longer  under  his  jurisdiction,  the 
officer  exercising  general  court-martial  jurisdiction  over  the  command  to  which 
the  accused  is  assigned,  has  sole  and  plenary  discretionary  authority  to  rescind 
it  at  any  time.  This  power  likewise  vests  in  the  office,  not  in  the  person  of  the  au¬ 
thority  so  acting.  Rescission  of  a  deferment  occurring  prior  to  or  concurrently 
with  the  taking  of  the  initial  action  in  the  case,  will  be  set  forth  in  the  action, 
together  with  the  dates  of  the  granting  of  deferment  and  the  rescission  thereof. 
See  appendix  14  for  appropriate  forms.  Rescission  of  a  deferment  taking  place 
after  the  convening  authority’s  action  will  be  promulgated  in  supplementary 
orders  and  such  orders  wfill  be  included,  or  forwarded  for  inclusion,  in  the 
record  of  trial.  See  appendix  15. 

89.  FORMS  OF  ACTION  AND  RELATED  MATTERS,  a.  General. 

The  convening  authority  will  state  at  the  end  of  the  record  of  trial  in  each 
case  his  decisions  and  orders.  This  requirement  equally  applies  in  summary 
court-martial  cases,  including  those  in  which  the  convening  authority  is  the 
officer  that  tried  the  case  as  summary  court.  See  5 c  and  79e.  The  action  will  be 
signed  personally  by  the  convening  authority.  Below  his  signature  will  appear 
his  rank  and  the  fact  that  he  is  the  commanding  officer  or  other  fact  authoriz¬ 
ing  him  to  take  the  action.  Appendix  14  contains  forms  of  action  of  the  con¬ 
vening  authority.  These  forms,  or  a  combination  or  modification  of  them, 
should  be  used  whenever  they  are  appropriate. 

b.  Modification  of  initial  action.  The  convening  authority  may  recall  and 
modify  any  action  taken  by  him  at  any  time  before  it  has  been  published  or 
the  accused  has  been  officially  notified  thereof.  When,  as  an  incident  of  the  re¬ 
view  of  a  record  of  trial  pursuant  to  Articles  65(b),  66,  or  67,  or  examination 
of  a  record  of  trial  pursuant  to  Article  69,  any  incomplete,  ambiguous,  void, 
or  inaccurate  action  of  the  convening  authority  is  noted,  this  action  will  be 
modified  by  him  in  accordance  with  the  advice  or  instructions  of  a  higher  re¬ 
viewing  authority  or  the  Judge  Advocate  General.  See  95.  Any  supplementary 
or  corrective  action  taken  by  the  convening  authority  shall  be  signed  personally 
by  the  convening  authority. 
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c.  Action  on  findings  and  sentence.  (1)  General.  If  the  court  acquitted 
the  accused  of  all  charges  and  specifications,  no  action  is  required  unless  the 
proceedings  are  declared  invalid  because  of  a  lack  of  jurisdiction  or  failure  of 
the  specifications,  or  any  of  them,  to  allege  any  offense  cognizable  by  courts- 
martial.  In  this  connection,  see  86&(2),  87a(2),  and  92&. 

(2)  Disapproval  of  sentence.  As  disapproval  of  the  entire  sentence,  with¬ 
out  mention  of  the  findings,  constitutes  disapproval  of  all  findings  of  guilty, 
the  action  in  a  case  in  which  all  the  findings  of  guilty  are  to  be  disapproved 
ordinarily  will  not  mention  the  findings.  If  the  convening  authority  disapproves 
the  sentence  and  does  not  order  a  rehearing,  he  will  dismiss  the  charges.  If  a 
rehearing  is  ordered  or  if  any  finding  is  declared  invalid  because  of  the  failure 
of  a  specification  to  allege  any  offense,  the  disapproval  or  the  declaration  of 
invalidity,  together  with  the  reasons  therefor,  will  be  set  forth  in  the  action. 

See  92.  Similarly,  if  the  reasons  for  the  disapproval  of  a  particular  finding  of 
guilty  might  aid  in  determining  the  effect  of  the  proceedings  upon  future 
administrative  disposition  of  the  accused,  the  reasons  for  the  disapproval  should 
be  set  forth  in  the  action.  This  action  would  be  appropriate,  for  example,  when 
a  finding  of  guilty  is  disapproved  because  of  the  insanity  of  the  accused  (124), 
or  because  trial  of  the  offense  was  barred  by  the  statute  of  limitations  (68c; 
Art.  43),  or  if  a  finding  of  guilty  of  desertion  is  disapproved.  The  reasons  for 
the  disapproval  of  a  finding  of  guilty  may  be  set  forth  in  any  case. 

(3)  Approval  of  sentence.  When  any  part  of  the  sentence  is  to  be  ap¬ 
proved,  mention  will  be  made  in  the  action  only  of  those  findings  or  parts  of 
findings  which  are  to  be  disapproved.  See  89c  (2)  for  the  rule  as  to  stating 
reasons  for  disapproving  a  finding  of  guilty.  Approval  of  the  sentence,  standing 
alone,  constitutes  approval  of  all  findings  of  guilty. 

(4)  Execution;  suspension.  A  statement  of  the  approval  of  all  or  a  part 
of  the  sentence  should  be  followed  in  the  action  by  a  statement,  when  appropri¬ 
ate,  of  whether,  as  approved,  the  sentence  is  to  be  executed  or  whether  the 
execution  of  all  or  any  part  thereof  is  to  be  suspended.  See,  however,  88c? (3) 
as  to  deferral  of  forfeitures.  Also,  see  appendix  14  for  forms.  The  reasons  for 
the  approval,  execution,  or  suspension  of  all  or  any  part  of  a  sentence  need 
not  be  stated  in  the  action. 

(5)  Place  of  confinement.  If  the  convening  authority  orders  a  sentence 
of  confinement  at  hard  labor  into  execution,  the  place  of  confinement,  as  pre¬ 
scribed  in  pertinent  regulations  of  the  Secretary  of  a  Department  will  be 
designated  in  his  action.  When  a  sentence  of  confinement  is  ordered  into  execu¬ 
tion  subsequent  to  the  initial  action  of  the  convening  authority,  the  authority 
ordering  the  execution  will  designate  the  place  of  confinement.  In  this  connec¬ 
tion,  see  93. 

(6)  Custody  or  confinement  while  awaiting  result  of  appellate  review. 
When  a  record  of  trial  involving  an  approved  sentence  is  required  to  be  for¬ 
warded  to  the  appropriate  Judge  Advocate  General  (Art.  65(a),  (b)),  the 
convening  authority  will,  unless  he  orders  any  approved  sentence  of  confine¬ 
ment  into  execution  and  designates  a  place  of  confinement,  provide  in  his  action 
for  the  temporary  custody  or  confinement  of  the  accused  pending  final  disposi¬ 
tion  of  the  case  upon  appellate  review.  See  appendix  14  (form  41)  for  form  of 
action  and  96  for  action  to  be  taken  in  event  the  place  of  temporary  custody  or 
confinement  is  changed  prior  to  final  disposition  of  the  case  upon  appellate 
review. 
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(7)  Deferment  of  service  of  sentence  to  confinement.  Whenever,  the 
service  of  the  sentence  to  confinement  is  deferred  by  the  convening  authority 
prior  to  or  concurrently  with  his  initial  action  in  the  case,  the  action  will  include 
the  date  on  which  the  deferment  became  effective.  The  reason  for  the  deferment 
need  not  be  stated  in  the  action.  Deferment  of  the  service  of  confinement  sub¬ 
sequent  to  initial  action  is  accomplished  by  supplementary  orders.  See  88/ 
generally  and  appendices  14  and  15  for  appropriate  forms. 

(8)  Action  on  rehearing  or  new  or  other  trial,  (a)  Rehearing  or  other 
trial.  In  acting  on  a  rehearing  or  other  trial,  the  convening  authority  is  subject 
to  the  sentence  limitations  prescribed  for  the  court  in  adjudging  a  sentence. 
See  81c?.  Additionally,  except  when  a  rehearing  or  other  trial  is  combined  with 
a  trial  on  additional  offenses,  if  any  portion  of  the  original  sentence  was  sus¬ 
pended  and  the  suspension  was  not  properly  vacated  (976)  before  the  order 
directing  the  rehearing,  the  convening  authority  shall  take  the  necessary  sus¬ 
pension  action  to  prevent  an  increase  in  the  same  type  of  punishment  as  was 
previously  suspended. 

The  convening  authority  may  approve  a  sentence  adjudged  upon  a  re¬ 
hearing  or  other  trial  without  regard  to  whether  any  portion  or  amount  of 
the  punishment  adjudged  at  the  former  trial  has  been  served  or  executed. 
However,  in  computing  the  term  or  amount  of  punishment  actually  to  be  served 
or  executed  under  the  new  sentence,  the  accused  will  be  credited  with  any 
portion  or  amount  of  the  former  sentence  included  within  the  new  sentence  that 
was  served  or  executed  prior  to  the  time  it  was  disapproved  or  set  aside.  For 
example,  if  the  original  sentence  consisted  of  confinement  at  hard  labor  for ' 
six  months  and  forfeiture  of  $50  per  month  for  six  months,  of  which  one 
month’s  confinement  has  been  served  (Art.  57(b))  but  no  pay  has  been  for¬ 
feited,  and  the  sentence  adjudged  upon  the  rehearing  is  identical  to  the  original 
sentence,  the  person  charged  with  administrative  execution  of  the  new  sentence 
would  credit  the  accused  with  one  month’s  confinement;  the  accused  would 
have  a  balance  of  confinement  for  five  months  and  forfeitures  for  six  months 
yet  to  be  executed.  To  insure  that  credit  shall  be  given  in  proper  cases,  the  con¬ 
vening  authority  shall,  if  he  approves  any  part  of  a  sentence  adjudged  upon  a 
rehearing  or  other  trial,  direct  in  his  action  that  any  portion  or  amount  of 
the  former  sentence  served  or  executed  between  the  date  it  was  adjudged  and 
the  date  it  was  disapproved  or  set  aside  shall  be  credited  to  the  accused.  See 
appendix  14  (forms  19  and  45) . 

If,  in  his  action  on  the  record  of  a  rehearing,  the  convening  authority 
disapproves  the  findings  of  guilty  of  all  charges  and  specifications  which  were 
tried  at  the  former  hearing  and  that  part  of  the  sentence  which  was  based  on 
these  findings,  he  will,  unless  a  further  rehearing  is  ordered,  provide  in  his 
action  that  all  rights,  privileges,  and  property  affected  by  any  executed  portion 
of  the  sentence  adjudged  at  the  former  hearing  shall  be  restored.  The  same 
restorative  action  will  be  taken  if  the  court,  at  a  rehearing,  acquits  the  accused 
of  all  charges  and  specifications  which  wrere  tried  at  the  former  hearing.  See 
Article  75  and  appendix  14  (forms  10  and  24) . 

(6)  New  trial.  Insofar  as  authorized  and  practicable,  the  action  of 
the  convening  authority,  on  a  new  trial,  will  conform  to  the  rules  prescribed 
in  (a)  above.  See  110a(2),  6,  d,  and  f  for  rules  regarding  action  on  a  new  trial. 
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(9)  Reprimand;  admonition.  Any  reprimand  or  admonition  provided 
for  by  the  sentence  of  a  general  or  special  court-martial  as  ordered  executed 
by  the  convening  authority  will  be  included  in  his  action.  In  those  cases  in 
which  the  execution  of  the  sentence,  including  the  reprimand  or  admonition, 
requires  the  approval  of  the  President  under  Article  71(a)  or  the  Secretary 
concerned  under  Article  71(b),  a  reprimand  or  admonition  will  not  be  set  forth 
in  the  action  of  the  convening  authority  and  need  not  be  set  forth  in  the  action 
of  the  President  or  Secretary,  but  it  is  included  in  the  promulgating  order 
directing  the  execution  of  the  sentence. 

90.  ORDERS  AND  RELATED  MATTERS,  a.  General.* Unless  other¬ 
wise  prescribed  by  regulations  of  the  Secretary  of  a  Department,  orders  promul¬ 
gating  the  result  of  trial  and  action  by  the  convening  or  higher  authorities 
on  the  record  will  be  prepared,  issued,  and  distributed  as  indicated  herein  (90). 

An  order  promulgating  the  result  of  a  trial  by  general  or  special  court, 
and  any  action  by  the  convening  or  higher  authorities  on  the  record  of  trial, 
although  not  necessary  to  the  validity  of  the  trial,  will  be  issued  whether  the 
result  was  an  acquittal  or  otherwise,  and  regardless  of  the  action  of  the  con¬ 
vening  or  higher  authorities  thereon.  For  forms  of  orders  and  data  to  be  shown 
therein,  see  appendix  15  and  pertinent  regulations. 

An  order  promulgating  the  proceedings  and  the  initial  action  of  the  con¬ 
vening  authority  will  bear  the  date  of  the  action  of  the  convening  authority 
on  the  record  of  trial  except  when  the  order  promulgating  the  result  of  a  trial 
by  special  court-martial  involving  a  bad-conduct  discharge  is  issued  by  the 
officer  exercising  general  court-martial  jurisdiction  over  the  command  (905(1) ) . 
In  the  latter  case,  the  order  will  bear  the  date  this  officer  took  action  on  the 
record  of  trial,  but  will  recite  in  the  body  of  the  order  the  action  of  the  con¬ 
vening  authority  and  the  date  thereof. 

An  order  promulgating  an  acquittal  or  action  on  the  findings  or  sentence 
taken  subsequent  to  the  initial  action  of  the  convening  authority  will  bear  the 
date  of  its  publication. 

The  promulgating  order  will  state  the  date  upon  which  the  sentence  was 
adjudged  by  the  court  or  the  date  upon  which  the  acquittal  was  announced. 

b.  By  whom  issued.  (1)  Initial  orders.  The  order  promulgating  the  result 
of  trial  and  the  initial  action  of  the  convening  authority  will  be  issued  by  the 
convening  authority  in  all  cases  except  those  in  which  a  record  of  trial  by 
special  court-martial  involving  an  approved  bad-conduct  discharge  is  forwarded 
to  the  officer  exercising  general  court-martial  jurisdiction  over  the  command 
under  the  provisions  of  Article  65  (b) .  In  the  latter  case,  the  promulgating  order 
will  be  issued  by  the  officer  exercising  general  court-martial  jurisdiction  who 
takes  action  on  the  record. 

(2)  Orders  issued  subsequent  to  initial  action  of  the  convening  authority. 
Action  taken  on  the  findings  or  sentence  subsequent  to  the  initial  action  thereon 
by  the  convening  authority  shall  be  promulgated  by  appropriate  orders.  The 
officer  or  official  empowered  to  take  subsequent  actions  will  vary  according  to 
the  nature  of  the  action  taken.  According  to  the  circumstances,  the  officer  or 
official  having  authority  to  act  may  include  one  or  more  of  the  following :  the 
convening  authority  who  took  the  initial  action,  the  officer  exercising  general 
court-martial  jurisdiction  over  the  accused,  the  Secretary  concerned,  and  an 
Under  Secretary,  Assistant  Secretary,  Judge  Advocate  General,  or  commanding 
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officer  designated  under  Article  74.  As  to  authority  to  modify  the  initial  action 
and  to  publish  promulgating  orders  required  thereby,  see  896  (Modification  of 
initial  action)  and  95  (Correction  of  records  of  trial  subject  to  appellate  re¬ 
view)  ;  as  to  the  authority  to  take  other  actions  and  to  publish  promulgating 
orders  required  thereby,  see  94  (Review  of  sentences  of  special  and  summary 
courts-martial) ,  97<z  (Remission  and  suspension) ,  976  (Vacation  of  suspension) , 
88/  (Deferment  of  execution  of  sentence  to  confinement),  88(7  (Rescission  of 
deferment  of  confinement),  1006  (Action  when  sentence  is  set  aside),  100c 
(Action  when  sentence  is  affirmed  in  whole  or  in  part),  107  (Court-martial 
orders) ,  and  110  6,  d,  and  e  (New  trial) ;  as  to  authority  of  the  Judge  Advocate 
General  to  vacate  or  modify  findings  or  sentence  in  cases  finally  reviewed,  see 
110A  (Powers  of  the  Judge  Advocate  General  after  final  review). 

c.  Orders  containing  classified  information  or  matter  unfit  for  publi¬ 
cation.  When  an  order  contains  information  which  must  be  classified,  only  the 
order  retained  in  the  unit  files  and  those  copies  which  accompany  the  record 
of  trial  are  to  be  complete.  When  the  order  contains  obscene  matter  that  is 
unfit  for  open  publication,  only  the  order  retained  in  the  unit  files,  those  copies 
which  accompany  the  record  of  trial,  those  which  are  furnished  the  chief 
custodian  of  the  personnel  records  of  the  armed  force  concerned,  the  authorities 
of  the  command  where  the  accused  is  held  in  custody  or  to  which  he  is  to  be 
transferred,  and  the  commander  of  the  place  where  the  accused  is  to  be  con¬ 
fined,  if  confinement  is  involved,  are  to  be  complete. 

All  other  copies  are  prepared  to  eliminate,  by  use  of  asterisks,  sufficient 
data  to  avoid  the  necessity  of  classification  and  such  obscene  matter  as  may  be 
unfit  for  open  publication. 

d.  Distribution.  Distribution  of  promulgating  orders  will  be  in  accord¬ 
ance  with  pertinent  regulations  of  the  Secretary  of  a  Department.  In  this 
connection,  however,  see  91a,  916,  and  appendices  9e  and  106. 

e.  Summary  court-martial.  An  order  promulgating  the  result  of  a  trial 
by  summary  court-martial  need  not  be  issued.  However,  the  action  of  the  con¬ 
vening  authority  will  be  shown  on  all  copies  of  the  record  of  trial.  See  79e 
and  appendix  11.  The  action  on  the  original  copy  will  bear  the  signature  of 
the  convening  authority;  if  a  promulgating  order  is  not  used,  action  on  the 
other  copies  either  will  bear  the  signature  of  the  convening  authority  or  will 
be  prepared  and  certified  as  true  copies  of  the  original. 

Any  action  taken  on  a  summary  court-martial  case  subsequent  to  the  initial 
action  of  the  convening  authority  will  be  promulgated  in  appropriate  orders. 

91.  DISPOSITION  OF  THE  RECORD  AND  RELATED  MATTERS. 
a.  General  court-martial.  A  record  of  trial  by  general  court-martial,  with  the 
action  of  the  convening  authority  thereon,  ordinarily  will  be  transmitted  with¬ 
out  letter  of  transmittal  directly  to  the  Judge  Advocate  General  of  the  armed 
force  concerned.  However,  if  the  convening  authority  has  taken  an  action  con¬ 
trary  to  that  recommended  by  his  staff  judge  advocate  or  legal  officer,  he  should 
forward  the  record  by  a  letter  of  transmittal  containing  an  explanation  of  his 
action.  See  85c. 

With  the  original  record  of  trial  will  be  forwarded  the  accompanying 
papers  (826)  and,  unless  otherwise  prescribed  by  regulations  of  the  Secretary 
of  a  Department,  10  authenticated  copies  of  the  order  promulgating  the  result 
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of  trial  as  to  each  accused  and  the  review  of  the  staff  judge  advocate  or  legal 
officer.  If  the  approved  sentence  in  the  case  affects  a  general  or  flag  officer  or  ex¬ 
tends  to  death,  dismissal  of  an  officer,  cadet,  or  midshipman,  dishonorable  or 
bad-conduct  discharge,  or  confinement  for  one  year  or  more,  two  additional 
copies  of  the  record  of  trial  will  be  attached  to  the  original  record.  If  a  copy  of 
the  record  cannot  be  delivered  to  the  accused  for  any  reason,  the  copy  prepared 
for  him  will  also  be  attached  to  the  record  with  an  explanation  of  the  reason 
for  nondelivery. 

See  appendix  9e  as  to  the  arrangement  of  the  record  and  accompanying 
papers  for  forwarding. 

b.  Special  court-martial.  (1)  Cases  including  an  approved  bad-conduct 
discharge.  After  taking  action  thereon,  a  special  court-martial  convening  au¬ 
thority  who  does  not  also  exercise  general  court-martial  jurisdiction  will  for¬ 
ward  the  original  and  two  copies  of  a  special  court-martial  case  that  includes  an 
approved  bad-conduct  discharge  directly  to  the  officer  who  exercises  general 
court-martial  jurisdiction  over  the  command.  No  orders  promulgating  this 
initial  action  need  be  published  (906(1) ).  If  a  copy  of  the  record  cannot  be 
delivered  to  the  accused  for  any  reason,  the  copy  prepared  for  him  will  also 
be  attached  with  a  statement  of  the  reasons  for  nondelivery.  See  appendix  9e 
as  to  the  arrangement  of  a  verbatim  record. 

The  officer  exercising  general  court-martial  jurisdiction  receiving  such  a 
record,  or  who  has  himself  convened  a  special  court-martial  which  has  ad¬ 
judged  a  bad-conduct  discharge,  will,  after  receiving  the  advice  of  his  staff 
judge  advocate  or  legal  officer  (85),  take  appropriate  action  upon  the  findings 
and  sentence.  If  the  sentence  as  approved  includes  a  bad-conduct  discharge,  the 
record  will  be  disposed  of  in  the  manner  prescribed  in  91a  for  records  of  trial 
by  general  courts-martial. 

(2)  Other  cases.  A  convening  authority  who  does  not  exercise  general 
court-martial  jurisdiction  will  forward  all  records  of  trial  by  special  court- 
martial  in  which  the  sentence  as  approved  by  him  does  not  include  a  bad-con¬ 
duct  discharge  directly  to  the  officer  exercising  general  court-martial  jurisdic¬ 
tion  over  the  command  for  review  (94).  With  the  record  will  be  forwarded  the 
accompanying  papers  and,  unless  otherwise  prescribed  by  regulations  of  the 
Secretary  of  a  Department,  four  authenticated  copies  of  the  order  promulgat¬ 
ing  the  result  of  trial  (906).  See  appendix  106  as  to  the  arrangement  of  these 
records. 

c.  Summary  court-martial.  Unless  otherwise  prescribed  by  regulations 
of  the  Secretary  of  a  Department,  a  record  of  trial  by  summary  court-martial 
will  be  disposed  of  as  indicated  herein  (91<?). 

The  original  and  two  copies  thereof  will,  after  action  by  the  convening  au¬ 
thority,  be  delivered  to  the  custodian  of  the  personnel  records  of  the  unit,  who 
will,  in  the  case  of  an  approved  sentence,  enter  the  essential  data  on  the  service 
record  of  the  accused  and  on  any  other  records  as  required  by  regulations.  A 
notation  that  the  entry  has  been  made  will  be  recorded  on  all  copies  of  the 
record  of  trial. 

The  original  and  one  copy  will  be  forwarded,  ordinarily  without  letter  of 
transmittal,  to  the  officer  exercising  general  court-martial  jurisdiction  over  the 
command.  The  remaining  copy  will  be  retained  in  the  unit  files  until  disposed 
of  in  accordance  with  pertinent  regulations. 
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If  the  sentence,  as  ordered  executed,  involves  confinement  on  bread  and 
water  or  diminished  rations,  the  medical  certificate  required  by  125  will  be  at¬ 
tached  to  the  original  record  of  trial  and  a  copy  of  this  certificate  will  be  at¬ 
tached  to  each  copy  of  the  record. 
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ORDERING  REHEARING  OR  OTHER  TRIAL — PLACE  OF  CONFINEMENT 

92.  ORDERING  REHEARING  OR  OTHER  TRIAL,  a.  Rehearing.  If 

the  convening  authority  disapproves  the  findings  of  guilty  and  the  sentence 
of  a  court-martial  he  may,  except  when  there  is  lack  of  sufficient  evidence  in  the 
record  to  support  the  findings,  order  a  rehearing,  in  which  case  he  shall  state 
the  reasons  for  disapproval  (Art.  63(a)).  A  rehearing  may  not  be  ordered  in 
a  case  in  which  there  is  a  lack  of  evidence  in  the  record  to  support  a  finding 
of  guilty  of  the  offense  charged  or  of  an  offense  necessarily  included  in  that 
charged ;  but  if  proof  of  guilt  consisted  of  inadmissible  evidence,  for  which  there 
is  available  an  admissible  substitute,  a  rehearing  may  properly  be  ordered.  For 
example,  if  proof  of  guilt  of  absence  without  leave  was  made  on  the  basis  of 
improperly  authenticated  documentary  evidence,  over  the  objection  of  the 
defense,  the  convening  authority  may  disapprove  the  findings  of  guilty  and  the 
sentence  and  order  a  rehearing  if  he  has  reason  to  believe  that  properly  authen¬ 
ticated  documentary  evidence  will  be  available  for  use  at  the  rehearing.  On  the 
other  hand,  if  no  proof  of  unauthorized  absence  was  introduced  at  the  trial,  a 
rehearing  may  not  be  ordered.  If  a  sentence  is  disapproved  because  of  any 
procedural  error  prejudicial  to  the  substantial  rights  of  the  accused,  a  rehearing 
may  properly  be  ordered,  subject  to  the  foregoing  restrictions.  A  rehearing  may 
be  ordered  as  to  any  offense  if  the  conviction  thereof  is  based  on  a  plea  of  guilty. 

Under  like  limitations  a  rehearing  may  be  ordered  by  an  officer  having 
supervisory  authority  (94a(2) ),  an  officer  authorized  to  convene  general  courts- 
martial  (94a(3)),  a  Court  of  Military  Review  (Art.  66(d)),  or  the  Court  of 
Military  Appeals  (Art.  67  (e) ).  If  a  rehearing  has  been  ordered,  but  the  conven¬ 
ing  authority  finds  a  rehearing  impracticable,  he  may  dismiss  the  charges. 

A  rehearing  may  not  be  ordered  by  an  authority  competent  to  take  that 
action  if,  upon  taking  his  action,  he  approves  a  part  of  the  sentence.  The  order 
directing  a  rehearing  will  be  made  at  the  time  of  disapproving  or  setting  aside 
the  sentence  and,  when  appropriate,  will  be  included  in  the  action  on  the 
sentence.  If,  as  a  result  of  review  by  higher  authority,  a  rehearing  is  ordered 
in  a  case  in  which  the  sentence  or  any  part  thereof  has  already  been  ordered 
into  execution,  the  order  of  execution  shall  be  vacated  at  the  time  the  rehearing 
is  ordered. 

In  addition  to  having  the  power,  as  indicated  above,  to  order  a  rehearing  in 
full  which  requires  findings  on  all  charges  and  specifications  referred  to  the 
court-martial  (816(1) ),  the  convening  authority  or  a  reviewing  authority  may 
order  a  rehearing  on  the  sentence  only  based  on  the  sustained  findings  (816  (2) ) 
or  a  combined  rehearing  which  requires  findings  by  the  court-martial  on  only 
some  specifications  and  sentencing  based  on  those  of  which  the  accused  is  con- 
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victed  at  the  rehearing  combined  with  those  which  have  been  sustained  on 
review  (816(3)).  When  such  a  combined  rehearing  is  ordered  by  an  authority 
superior  to  the  convening  authority  and  the  latter  finds  a  rehearing  imprac¬ 
ticable  on  any  specification,  he  may  reassess  and  approve  a  sentence  on  the  basis 
of  the  findings  which  were  approved  or  affirmed,  if  not  otherwise  precluded  from 
so  doing,  for  example,  when  the  reviewing  authority  in  ordering  a  rehearing 
on  certain  specifications  also  sets  aside  the  sentence.  In  the  latter  event,  or  in 
any  case  in  which  he  finds  it  to  be  more  appropriate,  he  may  order  a  rehearing 
on  the  sentence  based  on  the  findings  which  have  been  approved  or  affirmed. 

As  to  procedure  and  rules  relating  to  the  sentence  imposable  in  each  of 
the  three  types  of  reliearings,  see  81. 

Additional  charges  (246)  may  be  referred  for  trial  together  with  charges 
as  to  which  a  rehearing  has  been  directed. 

Every  rehearing,  including  a  rehearing  on  the  sentence  only,  shall  take 
place  before  a  court-martial  composed  of  members  who  wTere  not  members  of 
the  court-martial  which  previously  heard  the  case.  The  military  judge  at  a 
rehearing  may  be  the  same  military  judge  who  presided  over  a  previous  trial 
of  the  same  case.  See  62/(10).  The  existence  or  absence  of  a  request  for  trial  by 
the  military  judge  alone  at  the  previous  hearing  has  no  effect  on  the  composi¬ 
tion  of  the  court  at  the  rehearing.  In  any  rehearing  which  is  referred  to  a  court 
with  a  military  judge  and  members,  the  accused  may  request  that  the  case  be 
heard  by  the  military  judge  alone.  Upon  a  rehearing  the  accused  shall  not  be 
tried  for  any  offense  of  which  he  was  found  not  guilty  by  the  first  court-martial 
a,nd  the  sentence  shall  be  limited  as  provided  in  81c?  ( 1 ) . 

If  at  a  previous  trial  the  accused  was  guilty  of  an  included  offense,  a  re¬ 
hearing  may  properly  be  ordered  only  as  to  that  included  offense  or  as  to  an 
offense  necessarily  included  in  that  found.  If,  however,  a  rehearing  is  ordered 
improperly  on  the  original  offense  charged  and  the  accused  is  found  guilty 
thereof,  that  finding  may  be  valid  as  to  the  lesser  offense  of  which  he  was  found 
guilty  at  the  first  trial.  If  the  accused  was  found  guilty  of  the  offense  charged 
on  a  previous  trial,  a  rehearing  may  be  ordered  as  to  any  offense  necessarily 
included  therein,  provided  there  is  evidence  in  the  record  which  tends  to  prove 
that  included  offense. 

When  a  rehearing  is  ordered  by  the  convening  authority,  there  will  be  re¬ 
ferred  to  the  trial  counsel,  in  order  to  inform  him  of  the  errors  made  at  the 
former  hearing  which  have  necessitated  the  rehearing,  not  only  the  charges 
but  also  the  record  of  the  former  proceedings  and  all  pertinent  accompanying 
papers,  together  with  a  copy  of  any  decision  of  the  Court  of  Military  Keview 
or  the  Court  of  Military  Appeals,  the  review  of  the  staff  judge  advocate  or  legal 
officer,  and  the  statement  by  the  convening  authority  of  his  reasons  for  disap¬ 
proving  the  original  sentence. 

A  rehearing  on  the  sentence  only  may  not  be  referred  to  a  court-martial  of 
a  different  kind  from  that  which  made  the  original  findings.  The  three  kinds 
of  courts-martial  are  summary,  special,  and  general  courts-martial.  See  Article 
16. 

See  81  for  the  procedure  to  be  followed  at  a  rehearing,  89c  (7)  for  the  action 
by  the  convening  authority  upon  the  record  of  a  rehearing,  and  94a (2)  for  re¬ 
hearings  directed  as  a  result  of  the  action  of  the  officer  having  supervisory  au¬ 
thority  with  respect  to  summary  court-martial  cases  and  special  court-martial 
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cases  in  which  a  bad-conduct  discharge  is  not  adjudged.  For  related  provisions 
as  to  a  new  trial  upon  the  application  of  the  accused  see  109  and  110. 

b.  Other  trial.  If  the  convening  or  higher  authority  finds  the  original 
proceedings  to  be  invalid  because  of  lack  of  jurisdiction  (8)  or  failure  of  the 
charges  to  allege  any  offense  cognizable  by  courts-martial  (68&),  that  authority 
will,  in  his  action,  state  the  basis  for  declaring  the  proceedings  invalid.  For 
form,  see  appendix  14.  This  type  of  case  will  be  referred  to  a  court  none  of 
whose  members  has  participated  in  the  former  trial.  If  the  case  is  referred  to  a 
court  with  a  military  judge  and  members,  the  accused  may  request  that  the 
case  be  heard  by  the  military  judge  alone.  The  military  judge  at  the  other 
trial  may  be  the  same  military  judge  who  presided  over  a  previous  trial  of  the 
case.  See  62  /( 10).  See  81&(1)  and  d  as  to  the  procedure  and  sentence  limita¬ 
tions  applicable  to  other  trials. 

93.  PLACE  OF  CONFINEMENT.  For  action  of  the  convening  authority 
in  providing  for  the  temporary  custody  or  confinement  of  the  accused  pending 
final  disposition  of  the  case  upon  appellate  review,  see  89c (6)  and  appendix  14. 
When  the  service  of  a  sentence  to  confinement  at  hard  labor  has  been  deferred 
and  the  deferrment  is  subsequently  rescinded,  the  place  of  confinement  will  be 
designated  in  the  convening  authority’s  initial  action  on  the  sentence  or  the 
order  which  rescinds  the  deferment. 

The  authority  who  orders  a  sentence  to  confinement  into  execution  shall 
designate  the  place  of  confinement  in  accordance  with  pertinent  departmental 
regulations.  Under  such  instructions  as  the  Secretary  concerned  may  prescribe, 
a  sentence  of  confinement  adjudged  by  a  court-martial  or  other  military  tribunal, 
whether  or  not  the  sentence  includes  discharge  or  dismissal,  and  whether  or 
not  the  discharge  or  dismissal  has  been  executed,  may  be  carried  into  execution 
by  confinement  in  any  place  of  confinement  under  the  control  of  any  of  the 
armed  forces  or  in  any  penal  or  correctional  institution  under  the  control  of  the 
United  States,  or  which  the  United  States  may  be  allowed  to  use.  Persons  so 
confined  in  a  penal  or  correctional  institution  not  under  the  control  of  one  of 
the  armed  forces  are  subject  to  the  same  discipline  and  treatment  as  persons 
confined  or  committed  by  the  courts  of  the  United  States  or  of  the  State,  Terri¬ 
tory,  District  of  Columbia,  or  place  in  which  the  institution  is  situated  (Art. 
58(a)). 
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REVIEW  OF  SENTENCES  AND  FILING  OF  RECORDS  OF  SPECIAL  AND  SUMMARY 
COURTS-MARTIAL— CORRECTION  OF  RECORDS  OF  TRIAL  SUBJECT  TO 
APPELLATE  REVIEW— REPORTS  IN  CERTAIN  CASES-MISCELLANEOUS 
MATTERS 

94.  REVIEW  OF  SENTENCES  AND  FILING  OF  RECORDS  OF 
SPECIAL  AND  SUMMARY  COURTS-MARTIAL,  a.  Review.  (1)  General. 
The  officer  immediately  exercising  general  court-martial  jurisdiction  over  a 
command  and  such  other  authority  as  may  be  designated  by  the  Secretary  con¬ 
cerned  have  supervisory  powers  over  special  and  summary  courts-martial  in 
that  command.  Except  as  specifically  provided  in  this  paragraph  (94),  the 
manner  of  exercising  these  supervisory  powers  shall  be  as  prescribed  in  regula¬ 
tions  of  the  Secretary  concerned. 

(2)  Review  of  records  of  trial  pursuant  to  Article  65(c).  When  for¬ 
warded  to  him  for  review  (91),  the  officer  having  supervisory  authority  will 
cause  a  judge  advocate,  or  a  law  specialist  or  lawyer  of  the  Coast  Guard  to 
review  records  of  trial  by  summary  court-martial  and  records  of  trial  by  special 
court-martial  which  do  not  include  approved  sentences  to  bad-conduct  discharge 
(Art.  65(c)).  If  the  action  of  the  court  has  resulted  in  an  acquittal  of  all 
charges  and  specifications,  or  if  the  convening  authority  has  disapproved  the 
findings  of  guilty  and  the  sentence  and  has  dismissed  the  charges,  the  review 
shall  be  limited  to  the  question  of  jurisdiction.  The  officer  having  supervisory 
authority  shall  act  only  with  respect  to  the  findings  of  guilty  and  the  sentence 
as  approved  or  approved  and  suspended,  in  w  hole  or  in  part,  by  the  convening 
authority  and  as  found  correct  in  law  and  fact  pursuant  to  Art.  65(c)  and 
may,  in  the  interest  of  justice,  take  any  action  with  respect  to  such  findings  and 
sentence  as  may  be  taken  by  a  convening  authority  in  the  latter's  initial  action 
on  the  record,  including  suspending  the  sentence  in  whole  or  in  part  or  ordering 
a  rehearing.  See  chapters  XVII  and  XVIII.  When,  however,  a  review  made 
pursuant  to  this  subparagraph  indicates  that  proceedings  in  revision  (Art. 
62  (b) )  are  necessary,  the  record  normally  will  be  returned  to  the  convening 
authority  with  advice  concerning  the  necessary  action.  An  officer  having  super¬ 
visory  authority  may  order  the  restoration  of  any  rights,  privileges,  and  prop¬ 
erty  affected  by  such  part  of  the  sentence  as  he  may  set  aside.  See  106. 

The  officer  having  supervisory  authority  may  bring  any  fatal  error  to  the 
attention  of  the  convening  authority  or  his  successor.  If  warranted  by  the  cir¬ 
cumstances,  he  may  advise  the  convening  authority  that  he  has  the  power  to 
withdraw  his  previous  action,  disapprove  the  findings  of  guilty  and  the  sentence, 
and  either  direct  a  rehearing  or  dismiss  the  charges  pursuant  to  Article  63. 
See  92.  After  a  finding  of  guilty  upon  a  rehearing,  the  court  will  adjudge  an 
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appropriate  sentence  without  regard  to  any  credit  to  which  the  accused  may  be 
entitled  by  virtue  of  the  prior  execution  of  any  part  of  the  original  sentence. 
See  81.  Persons  charged  with  the  administrative  duty  of  executing  a  sentence 
adjudged  upon  a  rehearing  after  the  sentence  has  been  ordered  into  execution 
shall  credit  the  accused  with  any  executed  portion  or  amount  of  the  original 
sentence  in  computing  the  term  or  amount  of  punishment  actually  to  be  executed 
pursuant  to  the  sentence  adjudged  upon  the  rehearing.  See  Article  75(a). 

When,  upon  review  pursuant  to  this  paragraph  and  any  further  review 
and  procedures  which  may  be  provided  in  regulations  of  the  Secretary  con¬ 
cerned,  the  proceedings,  findings,  and  sentence  as  approved  by  the  convening 
authority  have  been  found  correct  in  law  and  fact,  the  proceedings  shall  be  final 
in  the  sense  of  Articles  44  and  76. 

(3)  Review  of  special  court-martial  records  pursuant  to  article  65(b). 
If  the  sentence  of  a  special  court-martial  as  approved  by  a  convening  authority 
who  does  not  exercise  general  court-martial  jurisdiction  includes  a  bad-conduct 
discharge,  whether  or  not  suspended,  the  record  shall,  ordinarily,  be  forwarded 
to  the  officer  exercising  general  court-martial  jurisdiction  over  the  command  to 
be  reviewed  and  acted  upon  in  the  same  manner  as  a  record  of  trial  by  a  general 
court-martial  (Art.  65(b) ).  The  Secretary  concerned  may,  however,  provide  by 
regulation  for  forwarding  of  the  record  in  appropriate  cases  to  any  officer 
exercising  general  court-martial  jurisdiction,  who  shall  be  considered  “the 
officer  exercising  general  court-martial  jurisdiction  over  the  command”  within 
the  meaning  of  Article  65(b).  The  reviewing  authority  shall  act  only  with  re¬ 
spect  to  the  findings  of  guilty  and  the  sentence  as  approved,  suspended,  or 
deferred  by  the  convening  authority.  If  the  sentence  as  approved  by  an  officer 
exercising  general  court-martial  jurisdiction,  either  as  the  convening  authority 
(Art.  60)  or  as  prescribed  in  this  subparagraph,  includes  a  bad-conduct  dis¬ 
charge,  whether  or  not  suspended,  the  record  shall  be  forwarded  to  the  appro¬ 
priate  Judge  Advocate  General  to  be  reviewed  by  a  Court  of  Military  Review 
(Art.  65(b) ).  If  the  sentence  as  approved  by  the  officer  exercising  general  court- 
martial  jurisdiction  does  not  include  a  bad-conduct  discharge,  the  record  of 
trial  shall  thereafter  be  treated  as  a  special  court-martial  record  not  involving 
a  bad-conduct  discharge. 

b.  Filing  of  records.  After  review  as  prescribed  by  94a (2),  records  of  trial 
by  summary  court-martial  and  records  of  trial  by  special  court-martial  which 
do  not  involve  approved  sentences  to  bad-conduct  discharge  shall  be  transmitted 
and  disposed  of  as  the  Secretary  concerned  may  prescribe  by  regulation.  Spe¬ 
cial  court-martial  records  which  involve  approved  sentences  to  bad-conduct 
discharge  shall  be  filed  in  the  office  of  the  appropriate  Judge  Advocate  General. 

95.  CORRECTION  OF  RECORDS  OF  TRIAL  SUBJECT  TO  APPEL¬ 
LATE  REVIEW.  When  a  record  of  trial  by  general  court-martial,  or  a  record 
of  trial  by  special  court-martial  in  which  a  sentence  to  bad-conduct  discharge 
has  been  approved,  has  been  forwarded  by  a  convening  authority  to  higher 
authority  and  error  of  the  kind  mentioned  in  86c  and  d  is  noted  by  the  higher 
authority,  the  record  will  be  returned  to  the  convening  authority  (Art.  60) 
with  directions  for  the  correction  of  the  record  or  revision  of  the  proceedings. 

When,  as  an  incident  of  the  review  of  a  record  of  trial  pursuant  to  Articles 
65(b),  66,  67,  or  69,  it  is  noted  that  the  action  of  the  convening  authority  or 
of  a  higher  authority  is  incomplete,  ambiguous,  or  contains  clerical  errors,  the 
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authority  who  took  the  incomplete,  ambiguous,  or  erroneous  action  may  be  in¬ 
structed  to  withdraw  the  original  action  and  to  substitute  a  corrected  action 
therefor.  See  appendix  14  for  a  form  of  corrected  action  by  the  convening 
authority. 

96.  REPORTS  IN  CERTAIN  CASES.  In  the  case  of  an  officer,  immedi¬ 
ately  upon  promulgation  of  any  sentence  of  a  court-martial  which  does  not  re¬ 
quire  appellate  review  under  Article  66  but  which  involves  any  material  change 
in  the  status  of  the  officer,  the  commander  issuing  the  order  will,  by  prompt 
means,  advise  the  appropriate  officer  of  the  Department  concerned  of  the 
sentence  imposed  as  approved,  reduced,  or  deferred  and  the  date  of  promulga¬ 
tion  thereof. 

Whenever  an  accused  person  under  a  court-martial  sentence  subject  to 
review  under  Article  66  is  transferred  from  the  general  court-martial  jurisdic¬ 
tion  which  has  been  designated  as  the  command  having  temporary  custody  of 
the  accused  (89c(6))  before  the  accused  has  been  notified  of  the  decision  of 
the  Court  of  Military  Review,  the  officer  ordering  the  transfer  will,  by  prompt 
means,  notify  the  appropriate  Judge  Advocate  General. 

97.  MISCELLANEOUS  MATTERS,  a.  Remission  and  suspension.  As 

to  the  power  of  the  convening  authority  to  reduce,  change  the  nature  of,  or 
suspend  a  sentence  at  the  time  he  takes  his  action  or  orders  the  sentence  into 
execution,  see  88  and  Articles  64  and  71(d).  As  to  the  powers  of  the  super¬ 
visory  authority,  and  the  powers  of  the  reviewing  authority  of  a  special  court- 
martial  the  sentence  of  which  includes  a  bad-conduct  discharge,  to  reduce, 
change  the  nature  of,  or  suspend  a  sentence  at  the  time  he  takes  his  action,  see 
94a(2)  and  94a(3). 

Under  Article  74(a)  the  Secretary  concerned  and,  when  designated  by 
him,  any  Under  Secretary,  Assistant  Secretary,  Judge  Advocate  General,  or 
commanding  officer  may  remit  or  suspend  any  part  or  amount  of  the  unexe¬ 
cuted  part  of  any  sentence,  including  all  uncollected  forfeitures,  other  than 
a  sentence  approved  by  the  President,  except  as  provided  in  1056.  The  officials 
authorized  by  the  Secretary  concerned  to  exercise  these  powers  after  the  sen¬ 
tence  has  been  ordered  into  execution  shall  be  designated  in  departmental  regu¬ 
lations.  The  officer  having  supervisory  authority  (94a(l))  and  the  command¬ 
ing  officer  of  the  accused  who  has  immediate  authority  to  convene  a  court  of  the 
kind  that  adjudged  the  sentence  are  empowered  to  remit  or  suspend  any  part 
or  amount  of  the  unexecuted  part  of  any  sentence  by  summary  court-martial 
or  of  a  sentence  by  special  court-martial  which  does  not  include  a  bad-conduct 
discharge.  Such  action  may  be  taken  without  regard  to  whether  the  person 
acting  has  previously  approved  the  sentence.  Suspension  actions  taken  under 
the  authority  of  this  paragraph  (97)  and  Article  74(a)  are  subject  to  the  rules 
set  forth  in  88e. 

The  Secretary  concerned  may,  for  good  cause,  substitute  an  administrative 
form  of  discharge  for  a  discharge  or  dismissal  executed  in  accordance  with  the 
sentence  of  a  court-martial  (Art.  74(b)). 

b.  Vacation  of  suspension.  Before  the  vacation  of  the  suspension  of  a  spe¬ 
cial  court-martial  sentence  which  as  approved  includes  a  bad-conduct  dis¬ 
charge,  or  of  any  general  court-martial  sentence,  the  officer  having  special  court- 
martial  jurisdiction  over  the  probationer  shall  hold  a  hearing  on  the  alleged 
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violation  of  probation.  The  probationer  shall  be  represented  at  the  hearing  by 
counsel  if  he  so  desires  (Art.  72(a) ).  Insofar  as  applicable  the  procedure  at  the 
hearing  shall  be  similar  to  that  prescribed  for  investigations  conducted  under 
the  provisions  of  34.  See  appendix  1G  for  a  form  of  record  of  this  proceeding 
and  a  procedural  guide. 

The  record  of  the  hearing  and  the  recommendations  of  the  officer  having 
special  court-martial  jurisdiction  shall  be  sent  for  action  to  the  officer  exercis¬ 
ing  general  court-martial  jurisdiction  over  the  probationer.  If  this  officer  va¬ 
cates  the  suspension,  any  unexecuted  part  of  the  sentence  affected  by  the  vaca¬ 
tion  shall  be  executed,  unless  the  sentence  then  extends  to  dismissal,  or  includes, 
unsuspended,  dishonorable  discharge,  bad-conduct  discharge,  or  confinement 
for  one  year  or  more,  and  has  not  been  affirmed  by  a  Court  of  Military  Review 
and,  in  cases  reviewed  by  it,  the  Court  of  Military  Appeals.  See  Articles  71(b) 
and  (c).  Also,  if  the  sentence  extends  to  dismissal,  no  part  of  the  sentence  may 
be  ordered  into  execution  until  approved  by  the  Secretary  concerned  (Art. 
71(b))  and  a  vacation  of  a  suspension  of  a  dismissal  is  not  effective  until  ap¬ 
proved  by  the  Secretary  concerned  (Art.  72  (b) ) . 

The  suspension  of  any  sentence  by  summary  court-martial,  or  of  a  sentence 
by  special  court-martial  which  does  not  include  a  bad-conduct  discharge,  may 
be  vacated  (without  a  hearing)  by  any  authority  competent  to  convene,  for  the 
command  in  which  the  accused  is  serving  or  assigned,  a  court  of  the  kind  that 
imposed  the  sentence.  See  Article  72  (c) . 

An  act  of  misconduct,  in  order  to  serve  as  a  basis  for  vacation  of  suspen¬ 
sion  of  a  sentence,  must  occur  within  the  period  of  suspension.  Similarly,  the 
order  of  vacation  of  the  suspension  must  be  issued  prior  to  the  end  of  the 
period  of  suspension  even  though,  in  certain  cases,  it  may  not  be  effective  as 
an  order  of  execution  of  the  suspended  sentence  until  the  completion  of  ap¬ 
pelate  review  or  action  by  the  Secretary  concerned.  See  the  second  paragraph 
of  97 b.  The  running  of  the  period  of  suspension  of  a  sentence  is,  however,  in¬ 
terrupted  by  the  unauthorized  absence  of  the  accused. 

For  forms  of  orders  vacating  suspension,  see  appendix  15. 

c.  Interruptions  of  execution  of  a  sentence.  A  sentence  to  confinement, 
hard  labor  without  confinement,  restriction  to  limits,  or  deprivation  of  priv¬ 
ileges  is  continuous  until  the  term  expires,  with  certain  exceptions.  These  ex¬ 
ceptions  include  the  following: 

When  delivery  under  Article  14  is  made  to  any  civil  authority  of  a 
person  undergoing  sentence  of  a  court-martial,  the  delivery,  if  followed 
by  conviction  in  a  civil  tribunal,  interrupts  the  execution  of  the  sentence 
of  the  court-martial,  and  the  offender  after  having  answered  to  the  civil 
authorities  for  his  offense  shall,  upon  the  request  of  competent  military 
authority,  be  returned  to  military  custody  for  the  completion  of  his  sen¬ 
tence  (Art.  14(b)). 

Wlien  a  prisoner  serving  a  court-martial  sentence  to  confinement  is 
later  convicted  by  a  court-martial  of  another  offense  for  which  he  is  sen¬ 
tenced  to  confinement,  the  subsequent  sentence  interrupts  the  running  of 
the  prior  sentence  to  confinement.  Any  unremitted  remaining  portion  of 
the  prior  sentence  will  be  served  after  the  subsequent  sentence  has  been 
fully  executed. 
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Periods  during  which  the  person  undergoing  such  a  sentence  is  absent 
without  authority,  or  is  absent  under  a  parole  which  proper  authority  has 
later  revoked,  or  is  erroneously  released  from  confinement  through  mis¬ 
representation  or  fraud  on  the  part  of  the  prisoner,  or  is  erroneously  re¬ 
leased  from  confinement  upon  his  petition  for  a  writ  of  habeas  corpus 
under  a  court  order  which  is  later  reversed  by  a  competent  tribunal  shall 
be  excluded  in  computing  the  service  of  the  term  of  the  punishment. 

Periods  during  which  a  sentence  to  confinement  is  suspended  or  de¬ 
ferred  shall  be  excluded  in  computing  the  service  of  the  term  of  confine¬ 
ment  (Art.  57(b)). 

d.  Changes  in  place  of  confinement.  Subject  to  pertinent  regulations,  the 
authority  who  designated  the  place  of  confinement,  higher  authority,  or  any 
other  authority  authorized  by  pertinent  regulations  may  change  the  place  of 
confinement  of  any  prisoner  under  his  jurisdiction. 

e.  Distribution  of  court-martial  orders.  The  distribution  of  orders  pro¬ 
mulgating  the  results  of  courts-martial  and  any  action  after  promulgation 
of  the  sentence  will  be  as  prescribed  in  regulations  of  the  Secretary  of  a 
Department. 

f.  Powers  of  the  Judge  Advocate  General  after  final  review.  See  110A 
and  Article  69. 
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GENERAL-PRELIMINARY  ACTION— REVIEW  BY  THE  COURT  OF  MILITARY  RE- 
VIEW— REVIEW  BY  THE  COURT  OF  MILITARY  APPEALS— APPELLATE 
COUNSEL — REVIEW  IN  THE  OFFICE  OF  THE  JUDGE  ADVOCATE  GENERAL- 
BRANCH  OFFICES— COMMUTATION,  REMISSION,  AND  SUSPENSION— RES- 
TORATION— COURT-MARTIAL  ORDERS — FINALITY  OF  COURT-MARTIAL 
JUDGMENTS 

98.  GENERAL.  A  sentence  of  a  court-martial  may  not  be  executed  until 
approved  by  tlie  convening  authority  (Arts.  60,  61,  64,  65,  71(d)).  A  special 
court-martial  sentence  which,  as  approved  by  the  convening  authority,  includes 
a  bad-conduct  discharge  must,  generally,  also  be  approved  by  an  officer  exercis¬ 
ing  general  court-martial  jurisdiction  (94a (3) ;  Art.  65(b)).  In  addition  to 
this  approval,  certain  sentences  may  not  be  executed  until  approved  or  affirmed 
by  higher  authority. 

No  court-martial  sentence  extending  to  death  or  involving  a  general  or 
flag  officer  may  be  executed  until  affirmed  by  a  Court  of  Military  Review  and  the 
Court  of  Military  Appeals  and  approved  by  the  President  (Arts.  66(b), 
67  (b)  (1)  and  71  (a) ) .  No  sentence  extending  to  the  dismissal  of  a  commissioned 
officer  (other  than  a  general  or  flag  officer),  cadet,  or  midshipman  may  be 
executed  until  affirmed  by  a  Court  of  Military  Review  and,  in  cases  reviewed  by 
it,  the  Court  of  Military  Appeals,  and  approved  by  the  Secretary  concerned 
or  such  Under  Secretary  or  Assistant  Secretary  as  may  be  designated  by  him 
(Arts.  66(b),  71(b)).  No  sentence  to  dishonorable  or  bad-conduct  discharge, 
whether  or  not  suspended,  may  be  executed  until  affirmed  by  a  Court  of  Military 
Review  and,  in  cases  reviewed  by  it,  the  Court  of  Military  Appeals.  No  sentence 
which  includes,  unsuspended,  a  dishonorable  or  bad-conduct  discharge,  or 
confinement  for  one  year  or  more  may  be  ordered  executed  until  affirmed  by  a 
Court  of  Military  Review-  and,  in  cases  reviewed  by  it,  the  Court  of  Military 
Appeals  (Arts.  67(b),  71(c),  72(b)).  All  other  court-martial  sentences,  unless 
suspended,  may  be  ordered  executed  by  the  convening  authority  when  approved 
by  him  (Art.  71(d))).  See  88 d  as  to  the  effect  of  a  suspension  on  the  execution 
of  some  sentences. 

99.  PRELIMINARY  ACTION.  All  records  of  trial  by  general  courts- 
martial  and  records  of  trial  by  special  courts-martial  which,  as  approved  by 
the  convening  authority  and  by  an  officer  exercising  general  court-martial  juris¬ 
diction,  include  a  bad-conduct  discharge  shall  be  sent  after  approval  by  the 
proper  authority  to  the  Judge  Advocate  General  of  the  armed  force  of  which 
the  accused  is  a  member  (Arts.  17(b),  65(a)  and  (b)).  In  these  cases,  a 
general  or  special  court-martial  order  announcing  the  result  of  the  trial  and  the 
action  of  the  convening  or  higher  authority  will  be  promulgated  before 
forwarding. 
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100.  REVIEW  BY  THE  COURT  OF  MILITARY  REVIEW,  a.  General . 

Ea^li  Judge  Advocate  General  shall  establish  a  Court  of  Military  Review 
composed  of  appellate  military  judges.  For  the  composition  of  these  courts,  the 
qualifications  of  the  appellate  military  judges,  the  grounds  for  their  ineligi¬ 
bility  and  the  restrictions  upon  the  official  relationship  of  a  member  of  the  court 
to  other  members,  see  Article  66. 

The  Judge  Advocate  General  shall  refer  to  a  Court  of  Military  Review  the 
record  in  every  case  of  trial  by  court-martial  in  which  the  sentence,  as  approved, 
affects  a  general  or  flag  officer  or  extends  to  death,  dismissal  of  a  commissioned 
officer,  cadet,  or  midshipman,  dishonorable  or  bad-conduct  discharge,  or  con¬ 
finement  for  one  year  or  more  (Art.  66(b) ).  In  a  case  referred  to  it,  the  Court 
of  Military  Review  may  act  only  with  respect  to  the  findings  and  sentence  as 
approved  by  proper  authority.  It  may  affirm  only  such  findings  of  guilty  or 
such  part  of  a  finding  of  guilty  as  includes  an  included  offense,  and  the  sentence 
or  such  part  of  the  sentence,  as  it  finds  correct  in  law  and  fact  and  determines, 
on  the  basis  of  the  entire  record,  should  be  approved.  It  has  generally  the  same 
powers  with  respect  to  modification  of  a  sentence  as  does  the  convening  au¬ 
thority  (88c),  but  it  does  not  have  authority  to  suspend  a  sentence  or  any  pai't 
thereof.  However,  it  may  reduce  the  period  of  a  suspension  prescribed  by  a 
convening  authority.  It  does  not  have  the  authority  to  defer  the  service  of  a 
sentence  to  confinement.  In  considering  the  record,  it  may  weigh  the  evidence, 
judge  the  credibility  of  witnesses,  and  determine  controverted  questions  of  fact, 
recognizing  that  the  trial  court  saw  and  heard  the  witnesses  (Art.  66(c)). 

A  finding  or  sentence  of  a  court-martial  may  not  be  held  incorrect  on  the 
ground  of  an  error  of  law  unless  the  error  materially  prejudices  the  substantial 
rights  of  the  accused  (Art.  59(a)). 

b.  Action  when  sentence  is  set  aside.  (1)  If  the  Court  of  Military  Review’ 
sets  aside  any  findings  of  guilty  or  the  sentence,  it  may,  except  as  to  findings  set 
aside  for  a  lack  of  sufficient  evidence  in  the  record  to  support  the  findings,  order 
the  applicable  type  of  rehearing  (815)  or  reassess  the  sentence  as  appropriate 
under  the  circumstances  of  the  case.  If  it  sets  aside  all  the  findings  and  the 
sentence  and  does  not  order  a  rehearing,  it  shall  order  that  the  charges  be 
dismissed.  See  Articles  59(a)  and  66(d). 

(2)  In  his  discretion,  the  Judge  Advocate  General  may  forward  the 
decision  of  the  Court  of  Military  Review  and  the  record  of  trial  to  the  Court  of 
Military  Appeals  for  review  with  respect  to  any  matter  of  law  (Art.  67 (b)  (2), 
67(d)).  In  these  cases,  he  will  cause  a  copy  of  the  decision  of  the  Court  of 
Military  Review  and  his  order  of  reference  to  be  served  upon  the  accused  and 
upon  the  appellate  defense  counsel. 

(3)  If  the  Judge  Advocate  General  does  not  order  the  case  forwarded 
to  the  Court  of  Military  Appeals,  he  shall  advise  an  appropriate  convening 
authority  (see  84  and  Article  60)  to  take  action  in  accordance  w  ith  the  decision 
of  the  Court  of  Military  Review.  If  the  Court  of  Military  Review  has  ordered  a 
rehearing  the  record  shall  be  sent  to  an  appropriate  convening  authority.  If 
he  finds  a  rehearing  impracticable,  he  may  dismiss  the  charges  (Art.  66(e)). 
Ordinarily,  the  final  action  will  be  promulgated  by  an  appropriate  convening 
authority.  If  the  charges  are  dismissed,  all  rights,  privileges,  and  property 
affected  by  an  executed  portion  of  the  sentence  which  lias  been  set  aside,  except 
an  executed  dismissal  or  discharge,  shall  be  restored.  (Art.  75(a)).  See  110(5 
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as  to  the  action  which  may  be  taken  if  an  executed  dismissal  or  dishonorable  or 
bad-conduct  discharge  is  not  sustained  on  a  new  trial. 

c.  Action  when  sentence  is  affirmed  in  whole  or  in  part.  (1)  Sentences 
which  do  not  require  the  approval  of  the  President,  (a)  If  the  sentence,  as 
affirmed  by  the  Court  of  Military  Review  extends  to  dismissal,  dishonorable  or 
bad-conduct  discharge,  or  confinement  for  one  year  or  more,  the  Judge  Advocate 
General,  in  his  discretion,  may  take  the  action  prescribed  in  1006  (2)  above. 
Otherwise  he  will  transmit  a  copy  of  the  preliminary  court-martial  order 
(906(1) )  and  two  copies  of  the  decision  of  the  Court  of  Military  Review,  with 
such  instructions  as  to  future  action  as  may  be  appropriate  (Art.  66(e) )  and 
with  instructions  to  cause  a  copy  of  the  decision  to  be  served  upon  the  accused,  to 
the  officer  immediately  exercising  general  court-martial  jurisdiction  over  the 
accused.  This  copy  will  bear  an  indorsement  notifying  the  accused  of  his  right 
to  petition  the  Court  of  Military  Appeals  for  review  with  respect  to  any  mat¬ 
ter  of  law  within  30  days  from  the  time  he  is  notified  of  the  decision  of  the 
Court  of  Military  Review,  and  that  any  petition  for  review  will  be  forwarded 
through  the  officer  immediately  exercising  general  court-martial  jurisdiction 
over  the  accused  and  through  the  appropriate  Judge  Advocate  General.  Either 
the  receipt  of  the  accused  for  the  copy  of  the  decision  of  the  Court  of  Military 
Review  or  a  certificate  of  service  upon  him,  showing  the  date  of  service  will 
be  transmitted  in  duplicate  by  expeditious  means  to  the  appropriate  Judge 
Advocate  General.  The  latter  will  forward  one  copy  of  the  receipt  or  certificate 
of  service  to  the  Clerk  of  the  Court  of  Military  Appeals  when  required  by  the 
court.  If  the  officer  who  exercises  immediate  general  court-martial  jurisdiction 
over  the  accused  is  not  the  officer  who  convened  the  court,  or  his  successor  in 
command,  the  Judge  Advocate  General  shall  also  transmit  a  copy  of  the  decision 
of  the  Court  of  Military  Review  to  the  convening  authority  who  convened  the 
court  for  his  information. 

The  accused  has  30  days  from  the  time  when  he  is  notified  of  the  decision 
of  a  Court  of  Military  Review  to  petition  the  Court  of  Military  Appeals  for 
review.  The  placing  of  a  petition  for  review  in  proper  military  channels  divests 
the  Court  of  Military  Review  of  jurisdiction  over  the  case,  and  jurisdiction  is 
thereby  conferred  on  the  Court  of  Military  Appeals.  If  the  accused  does  not  so 
petition,  the  convening  authority,  or  the  officer  immediately  exercising  general 
court-martial  jurisdiction  over  the  accused,  or  the  Secretary  concerned  (Art. 
60)  may  order  any  sentence  which,  as  affirmed  by  the  Court  of  Military  Review, 
extends  to  dishonorable  or  bad-conduct  discharge  or  confinement  for  one  year  or 
more  into  execution  or  take  other  authorized  appropriate  action  (Art.  74(a)) 
as  the  circumstances  may  warrant. 

(6)  If  an  accused,  whose  sentence  as  affirmed  by  the  Court  of  Military 
Review  extends  to  dismissal,  does  not  forward  a  timely  petition  for  review,  the 
Judge  Advocate  General  will  transmit  the  record,  the  decision  of  the  Court  of 
Military  Review,  and  his  recommendations  to  the  Secretary  concerned  or  to  the 
appropriate  Under  Secretary  or  Assistant  Secretary  for  action  under  Article 
71(b).  He  shall  approve  the  sentence  or  such  part,  amount,  or  commuted  form 
of  the  sentence  as  he  sees  fit,  and  may  suspend  the  execution  of  any  part  of  the 
sentence  as  approved  by  him.  In  time  of  war  or  national  emergency  he  may  com¬ 
mute  a  sentence  of  dismissal  to  reduction  to  any  enlisted  grade.  A  person  so 
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reduced  may  be  required  to  serve  for  the  duration  of  the  war  or  emergency  and 
six  months  thereafter  (Art.  71(b)).  The  action  of  the  Secretary  concerned 
will  be  promulgated  by  departmental  court-martial  orders. 

(c)  If  the  accused  forwards  a  timely  petition  for  review  no  supple¬ 
mental  order  of  execution  will  be  promulgated  until  final  action  by  the  Court  of 
Military  Appeals  is  taken. 

(2)  Sentences  which  require  the  approval  of  the  President.  If  the  Court 
of  Military  Review  affirms  any  sentence  which  affects  a  general  or  flag  officer  or 
which,  as  affirmed  by  it,  extends  to  death,  the  Judge  Adovcate  General  shall 
transmit  the  record  of  trial  and  the  decision  of  the  Court  of  Military  Review 
directly  to  the  Court  of  Military  Appeals.  lie  shall  cause  a  copy  of  the  decision 
of  the  Court  of  Military  Review  to  be  served  upon  the  accused  and  upon  the 
appellate  defense  counsel. 

d.  Rules  of  procedure.  Uniform  rules  of  procedure  for  proceedings  in  and 
before  Courts  of  Military  Review  shall  be  prescribed  by  the  Judge  Adovcates 
General  of  the  armed  forces  (Art.  66  (f) ) . 

101.  REVIEW  BY  THE  COURT  OF  MILITARY  APPEALS.  Under 

such  rules  as  it  may  prescribe,  the  Court  of  Military  Appeals  shall  review  the 
record  in  the  following  cases  (Art.  67  (b) )  : 

(1)  All  cases  in  which  the  sentence,  as  affirmed  by  a  Court  of  Military 
Review  affects  a  general  or  flag  officer  or  extends  to  death; 

(2)  All  cases  reviewed  by  a  Court  of  Military  Review  which  the  Judge 
Advocate  General  orders  sent  to  the  Court  of  Military  Appeals  for  review ; 
and 

(3)  All  cases  reviewed  by  a  Court  of  Military  Review  in  which,  upon 
petition  of  the  accused  and  on  good  cause  shown,  the  Court  of  Military 
Appeals  has  granted  a  review.  But  see  103  and  Art.  69. 

In  any  case  reviewed  by  it,  the  Court  of  Military  Appeals  may  act  only 
with  respect  to  the  findings  and  sentence  as  approved  by  the  convening  au¬ 
thority  and  as  affirmed  or  set  aside  as  incorrect  in  law  by  the  Court  of  Military 
Review.  In  a  case  which  the  Judge  Advocate  General  orders  sent  to  the  Court  of 
Military  Appeals,  that  action  need  be  taken  only  with  respect  to  the  issues  raised 
by  him.  In  a  case  reviewed  upon  petition  of  the  accused,  that  action  need  be 
taken  only  with  respect  to  issues  specified  in  the  grant  of  review.  The  Court  of 
Military  Appeals  shall  take  action  only  with  respect  to  matters  of  law  (Art. 
67(d)). 

If  the  Court  of  Military  Appeals  sets  aside  any  findings  of  guilty  or  the 
sentence,  it  may,  except  as  to  findings  set  aside  for  a  lack  of  sufficient  evidence 
in  the  record  to  support  the  findings,  order  the  applicable  type  of  rehearing 
(816)  or  reassessment  of  the  sentence  as  appropriate  under  the  circumstances 
of  the  case.  If  it  sets  aside  all  the  findings  and  the  sentence  and  does  not  order 
a  rehearing,  it  shall  order  that  the  charges  be  dismissed.  See  Articles  59(a) 
and  67  (e) . 

After  it  has  acted  on  a  case,  the  Court  of  Military  Appeals' may  direct  the 
Judge  Advocate  General  to  return  the  record  to  the  Court  of  Military  Review 
for  further  review  in  accordance  with  the  decision  of  the  court.  Otherwise, 
unless  there  is  to  be  further  action  by  the  President  or  the  Secretary  con¬ 
cerned,  the  Judge  Advocate  General  shall  instruct  an  appropriate  convening 
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authority  to  take  action  in  accordance  with  that  decision.  If  the  court  has 
ordered  a  rehearing,  but  the  convening  authority  to  whom  the  record  is  trans¬ 
mitted  finds  a  rehearing  impracticable,  he  may  discuss  the  charges.  (Art.  67 
(*)). 

If  the  sentence,  as  affirmed  by  the  Court  of  Military  Appeals,  requires  the 
action  of  the  Secretary  concerned,  action  thereon  will  be  taken  in  accordance 
with  the  procedures  prescribed  in  100c (1)  (6).  If  the  sentence  as  affirmed  by 
the  Court  of  Military  Appeals  extends  to  death  or  affects  a  general  or  flag  offi¬ 
cer,  the  record  of  trial,  the  decision  of  the  Court  of  Military  Review,  the  recom¬ 
mendations  of  the  Judge  Advocate  General,  and  the  decision  of  the  Court  of 
Military  Appeals  shall  be  transmitted  to  the  Secretary  concerned  for  the  action 
of  the  President  pursuant  to  Article  71(a). 

102.  APPELLATE  COUNSEL,  a.  Detail.  The  Judge  Advocate  General 
shall  detail  in  his  office  one  or  more  commissioned  officers  as  appellate  Govern¬ 
ment  counsel,  and  one  or  more  commissioned  officers  as  appellate  defense  coun¬ 
sel,  who  are  qualified  under  Article  27(b)(1)  (Art.  70(a)). 

b.  Duties.  The  appellate  Government  counsel  shall  represent  the  United 
States  before  the  Court  of  Military  Review  or  the  Court  of  Military  Appeals 
when  directed  to  do  so  by  the  Judge  Advocate  General  (Art.  70(b) ). 

The  appellate  defense  counsel  shall  represent  the  accused  before  the  Court 
of  Military  Review  or  the  Court  of  Military  Appeals  (Art.  70(c) )  — 

(1)  when  he  is  requested  to  do  so  by  the  accused; 

(2)  when  the  United  States  is  represented  by  counsel;  or 

(3)  when  the  Judge  Advocate  General  has  sent  a  case  to  the  Court  of 
Military  Appeals. 

For  duties  of  the  defense  counsel  who  conducted  the  defense  at  the  trial 
with  respect  to  advising  the  accused  of  his  right  to  be  represented  by  the  appel¬ 
late  defense  counsel  in  connection  with  the  appellate  review  of  his  case,  see 
48j(3).  . 

If  liis  opinion  is  requested,  the  appellate  defense  counsel  will,  to  the  best 
of  his  professional  knowledge,  advise  the  accused  as  to  whether  there  are  meri¬ 
torious  grounds  for  petitioning  the  Court  of  Military  Appeals  for  review.  If 
the  appellate  defense  counsel  is  convinced  that  there  are  no  substantial  ques¬ 
tions  of  law  presented  by  the  record  of  trial  with  respect  to  the  findings  of 
guilty  and  the  sentence  as  affirmed  by  the  Court  of  Military  Review,  he  should  so 
advise  the  accused.  Regardless  of  his  personal  opinion  as  to  the  merit  of  the 
issues  which  can  be  raised,  the  appellate  defense  counsel  will,  if  requested,  assist 
the  accused  in  the  preparation  of  his  petition  and  render  such  other  assistance 
as  may  be  proper  if  the  accused  decides  to  petition  for  review.  He  is  authorized 
to  communicate  directly  with  the  accused  and  with  his  counsel  in  the  field.  These 
communications  are  privileged. 

In  any  case  in  which  the  sentence  as  affirmed  by  the  Court  of  Military  Re¬ 
view  is  subject  to  review  by  the  Court  of  Military  Appeals,  the  officer  exercising 
general  court-martial  jurisdiction  over  the  accused  shall,  if  requested  by  the  ac¬ 
cused,  detail  a  qualified  counsel  to  advise  and  assist  the  accused  in  connection 
with  any  proper  matter  concerning  further  appellate  review.  If  he  is  reasonably 
available,  the  defense  counsel  who  conducted  the  defense  during  the  trial  may 
perform  these  duties. 
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c.  Civilian  counsel .  The  accused  has  the  right  to  be  represented  before  the 
Court  of  Military  Appeals  or  the  Court  of  Military  Review  by  civilian  counsel 
if  provided  by  him  (Art.  70(d) ) . 

103.  REVIEW  IN  THE  OFFICE  OF  THE  JUDGE  ADVOCATE  GEN¬ 
ERAL.  Every  record  of  trial  by  general  court-martial,  in  which  there  has  been 
a  finding  of  guilty  and  a  sentence,  the  appellate  review  of  which  is  not  other¬ 
wise  provided  for  by  Article  66,  shall  be  examined  in  the  office  of  the  Judge 
Advocate  General.  If  any  part  of  the  findings  or  sentence  is  found  unsupported 
in  law,  or  if  the  Judge  Advocate  General  so  directs,  the  record  shall  be  reviewed 
by  a  Court  of  Military  Review  in  accordance  with  Article  66,  but  in  that  event 
there  may  be  no  further  review  by  the  Court  of  Military  Appeals  unless  the 
Judge  Advocate  General  orders  the  record  sent  to  the  Court  of  Military  Appeals 
under  Article  67  (b)  (2)  (Art.  69) . 

When  a  record  by  trial  by  general  court-martial  is  referred  to  a  Court  of 
Military  Review  under  Article  69,  the  Judge  Advocate  General  shall  advise  the 
appellate  defense  counsel  of  the  reference  if  such  a  counsel  must  be  detailed 
under  Article  70(c)  (1)  or  (2).  See  48j(3).  Additionally,  if  an  accused  has  not 
been  advised  of  his  right  to  representation  before  the  Court  of  Military  Review 
and  made  a  request  in  this  regard,  lie  shall  be  advised  of  the  reference  and  of  his 
right  to  representation  before  the  Court  of  Military  Review  under  Article  70, 
provided  he  forwards  a  prompt  request  therefor. 

If  the  Judge  Advocate  General  forwards  a  case  to  the  Court  of  Military 
Appeals  for  review,  he  will  take  the  action  prescribed  in  100&(2). 

104.  BRANCH  OFFICES.  Courts  of  Military  Review  established  in 
branch  offices  of  the  Judge  Advocate  General  and  the  Assistant  Judge  Advocate 
General  in  charge  of  these  offices  may  perform  their  duties  in  the  manner  pre¬ 
scribed  for  the  Judge  Advocate  General  and  the  Court  of  Military  Review  in 
his  office.  They  operate  under  the  general  supervision  of  the  Judge  Advocate 
General.  Records  of  trial  involving  sentences  requiring  action  by  the  President 
shall  be  sent  directly  to  the  Judge  Advocate  General  without  action  in  the 
branch  office.  See  Article  68. 

105.  COMMUTATION,  REMISSION,  AND  SUSPENSION,  a.  Com¬ 
mutation.  The  power  to  commute,  that  is  to  change  a  punishment  to  one  of  a 
different  nature,  may  be  exercised  by  the  President  and  by  the  Secretary  con¬ 
cerned  or  such  an  Under  Secretary  or  Assistant  Secretary  as  may  be  designated 
by  him.  See  Article  71(a)  and  (b).  See  also  88c  for  the  powers  of  convening 
and  reviewing  authorities  to  change  the  nature  of  a  punishment. 

b.  Remission  and  suspension.  If  the  Judge  Advocate  General  is  of  the 
opinion  that  a  sentence  &s  affirmed  by  the  Court  of  Military  Review  which  does 
not  require  the  approval  of  the  President  should  be  remitted  or  suspended  in 
whole  or  in  part,  he  may,  before  taking  the  action  prescribed  in  100c (1),  trans¬ 
mit  the  record  of  trial  and  the  decision  of  the  Court  of  Military  Review  with  his 
recommendations  to  the  Secretary  concerned  for  action  pursuant  to  Article  74, 
or  take  such  action  as  may  be  authorized  by  the  Secretary  concerned  under 
Article  74(a).  See  also  97a. 

After  the  President  has  commuted  a  death  sentence  to  a  lesser  punishment, 
the  Secretary  concerned  may  remit  or  suspend  any  remaining  part  or  amount 
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of  the  unexecuted  portion  of  the  sentence  of  a  person  convicted  by  a  military 
tribunal  under  his  jurisdiction. 

106.  RESTORATION.  See  110c?  as  to  action  which  may  be  taken  when  the 
sentence  adjudged  upon  a  new  trial  is  set  aside  or  disapproved. 

In  other  cases  all  rights,  privileges,  and  property  affected  by  an  executed 
part  of  a  court-martial  sentence  which  has  been  set  aside  or  disapproved  by  any 
competent  authority  shall  be  restored  unless  a  new  trial  or  rehearing  is  or¬ 
dered  and  such  executed  part  is  included  in  a  sentence  imposed  upon  the  new 
trial  or  rehearing  (Art.  75(a)).  Ordinarily,  any  restoration  should  be  an¬ 
nounced  in  the  court-martial  order  promulgating  the  final  results  of  the  pro¬ 
ceedings  (905(2),  107;  app.  155). 

107.  COURT-MARTIAL  ORDERS.  General  court-martial  orders  pub¬ 
lishing  the  final  results  of  proceedings  in  cases  in  which  the  President  or  the 
Secretary  concerned  has  taken  final  action  are  promulgated  by  departmental 
orders.  In  other  cases,  the  final  action  may  be  promulgated  by  an  appropriate 
convening  authority  or  the  Secretary  concerned. 

108.  FINALITY  OF  COURT-MARTIAL  JUDGMENTS.  The  appellate 
review  of  records  of  trial  provided  by  the  code,  the  proceedings,  findings,  and 
sentences  of  courts-martial  as  approved,  reviewed,  or  affirmed  as  required  by 
the  code,  and  all  dismissals  and  discharges  carried  into  execution  under  sen¬ 
tences  by  courts-martial  following  approval,  review,  or  affirmation  as  required 
by  the  code,  are  final  and  conclusive.  Orders  publishing  the  proceedings  of 
courts-martial  and  all  action  taken  pursuant  to  those  proceedings  are  binding 
upon  all  departments,  courts,  agencies,  and  officers  of  the  United  States,  subject 
only  to  action  upon  a  petition  for  a  new  trial  as  provided  in  Article  73,  to 
action  by  the  Judge  Advocate  General  on  the  ground  of  newly  discovered 
evidence,  fraud  on  the  court,  lack  of  jurisdiction  over  the  accused  or  the 
offense,  or  error  prejudicial  to  the  substantial  rights  of  the  accused  as  provided 
in  Article  69,  and  to  action  by  the  Secretary  concerned  as  provided  in  Article 
74,  and  the  authority  of  the  President  (Art.  76).  See  755(2). 
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NEW  TRIAL,  RELATED  AND  OTHER  MATTERS 


THE  PETITION  FOR  NEW  TRIAL-CONDUCT  OF  NEW  TRIAL  AND  SUBSEQUENT 
ACTION— POWERS  OF  THE  JUDGE  ADVOCATE  GENERAL  AFTER  FINAL  RE¬ 
VIEW-RIGHT  OF  DISMISSED  OFFICER  TO  TRIAL  BY  COURT-MARTIAL 

109.  THE  PETITION  FOR  NEW  TRIAL,  a.  General.  At  any  time 
within  two  years  after  approval  by  the  convening  authority  of  a  court-martial 
sentence,  the  accused  may  petition  the  Judge  Advocate  General  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence  or  fraud  on  the  court  (Art.  73). 

A  petition  may  not  be  submitted  after  the  death  of  an  accused. 

The  execution  of  a  sentence  need  not  be  delayed  to  permit  a  petition  for 
a  new  trial.  Presentation  of  a  petition  does  not,  of  itself,  operate  to  stay  the 
execution  of  a  sentence. 

b.  Who  may  petition.  A  petition  for  a  new  trial  may  be  submitted  either 
by  the  accused  or  by  his  counsel  or  representative  regardless  of  whether  the 
accused  is  in  the  service  or  has  been  separated  therefrom.  See  109<?. 

c.  Who  may  act  on  petition.  If  the  accused’s  case  is  pending  before  a 
Court  of  Military  Review  or  the  Court  of  Military  Appeals,  the  Judge  Advocate 
General  shall  refer  the  petition  to  the  appropriate  court  for  action.  Otherwise, 
the  Judge  Advocate  General  of  the  armed  force  which  reviewed  the  previous 
trial  shall  act  upon  the  petition  except  that  petitions  submitted  by  persons  who, 
at  the  time  of  trial  and  sentence  from  which  the  petitioner  seeks  relief,  were 
members  of  the  Coast  Guard,  and  who  are  members  of  the  Coast  Guard  at  the 
time  the  petition  is  submitted,  will  be  acted  upon  in  the  Department  in  which 
the  Coast  Guard  is  serving  at  the  time  the  petition  is  so  submitted,  that  is,  either 
by  the  Judge  Advocate  General  of  the  Navy  or  the  General  Counsel  of  the 
Department  of  Transportation,  as  the  case  may  be.  See  Article  73. 

d.  Grounds  for  new  tried.  (1)  General.  A  new  trial  under  Article  73  will 
be  granted  only  upon  the  grounds  of  newly  discovered  evidence  or  fraud  on 
the  court.  Sufficient  grounds  for  granting  a  new  trial  will  be  deemed  to  exist 
only  if  within  the  discretion  of  the  authority  considering  the  petition  all  the 
facts  and  information  before  that  authority,  including,  but  not  limited  to, 
the  record  of  trial,  the  petition,  and  other  matters  presented  by  the  accused 
affirmatively  establish  that  an  injustice  has  resulted  from  the  findings  or  the 
sentence  and  that  a  new  trial  would  probably  produce  a  substantially  more 
favorable  result  for  the  accused. 

(2)  Newly  discovered  evidence.  A  new  trial  will  not  be  granted  on  the 
grounds  of  newly  discovered  evidence  unless  the  petition  shows : 

(a)  That  the  evidence  is  in  fact  newly  discovered,  that  is,  discovered 

since  the  trial ; 
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(b)  That  the  evidence  is  not  such  that  it  would  have  been  discovered 
by  the  petitioner  at  the  time  of  trial  in  the  exercise  of  due  diligence; 

(<?)  That  the  newly  discovered  evidence,  if  considered  by  a  court- 
martial  in  the  light  of  all  other  pertinent  evidence,  would  probably 
produce  a  substantially  more  favorable  result  for  the  accused. 

(3)  Fraud  on  the  court.  No  alleged  fraud  on  the  court  will  be  deemed 
to  constitute  good  cause  unless  it  had  a  substantial  contributing  effect  upon 
the  findings  of  guilty  or  upon  the  sentence  adjudged. 

Examples  of  fraud  on  the  court  which  may  warrant  the  granting  of  a 
new  trial  are : 

(a)  Confessed  or  proved  perjury  in  testimony  or  forgery  of  doc¬ 
umentary  evidence  which  clearly  had  a  substantial  contributing  effect 
upon  a  finding  of  guilty  and  without  which  there  probably  would  have 
been  a  finding  of  not  guilty  or  a  failure  of  proof  of  the  offense  alleged. 

(5)  Willful  concealment  by  the  prosecution  from  the  defense  of 
evidence  favorable  to  the  defense  which,  if  produced  and  considered  by 
the  court  in  the  light  of  all  the  other  evidence,  would  probably  have 
resulted  in  a  finding  of  not  guilty. 

(c)  Willful  concealment  of  a  material  ground  for  challenge  of  the 
military  judge  or  any  member  of  the  court  or  of  the  disqualification  of  any 
official  of  the  court  or  the  convening  authority,  when  that  ground  or  dis¬ 
qualification  was  not  known  to  the  defense  at  the  time  of  trial. 

e.  Form  of  petition.  The  petition  will  be  in  writing.  It  will  be  signed  under 
oath  or  affirmation  by  the  accused,  by  a  person  possessing  the  power  of  at¬ 
torney  of  the  accused  for  that  purpose,  or  by  a  person  with  the  authorization 
of  an  appropriate  court  of  law  to  sign  the  petition  as  the  representative  of 
the  accused.  It  will  be  forwarded  in  triplicate  directly  to  the  Judge  Advocate 
General  of  the  armed  force  concerned.  When  practicable,  the  petition  will  be 
typewritten  with  lines  double  spaced  and  will  contain  the  following : 

(1)  The  name  and  service  number  of  the  accused,  the  date  of  the  trial, 
and  the  present  address  of  the  accused. 

(2)  The  request  for  a  new  trial. 

(3)  The  sentence  or  a  description  thereof  as  approved  or  affirmed,  to¬ 
gether  with  any  subsequent  reduction  thereof  by  clemency  or  otherwise. 

(4)  A  brief  description  of  any  finding  or  sentence  believed  to  be  unjust. 

(5)  A  full  statement  of  the  newly  discovered  evidence  or  fraud  on  the 
court  relied  upon  for  the  remedy  sought. 

(6)  Affidavits  pertinent  to  the  facts  asserted  in  (5  ) above. 

(7)  The  affidavit  of  each  person  whom  the  accused  expects  to  present 
as  a  witness  in  the  event  of  a  new  trial.  Each  affidavit  should  set  forth 
briefly  the  relevant  facts  within  the  personal  knowledge  of  the  affiant. 

f.  Action  upon  petition.  In  cases  referred  to  a  Court  of  Military  Review,  it 
shall  take  action  in  accordance  with  the  rules  of  procedure  prescribed  under 
Article  66(f).  In  cases  referred  to  it,  the  Court  of  Military  Appeals  shall  take 
action  in  accordance  with  its  rules.  The  authority  considering  the  petition  may 
cause  such  additional  investigation  to  be  made  and  such  additional  information 
to  be  secured  as  he  may  deem  appropriate. 

Upon  written  request  and  within  his  discretion,  the  authority  considering 
the  petition  may  allow  oral  argument  upon  a  petition.  If  the  petition  is  con- 
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sidered  by  the  Judge  Advocate  General,  the  hearing  may  be  before  him  or 
before  an  officer  or  officers  designated  by  him. 

If  the  J udge  Advocate  General  is  of  the  opinion  that  meritorious  grounds 
for  relief  under  Article  74  have  been  established  but  that  a  new  trial  is  not 
indicated,  he  may  take  action  under  that  article  when  authorized  or  transmit 
the  petition  and  related  papers  to  the  Secretary  concerned  with  his  recommen¬ 
dations.  The  Judge  Advocate  General  may  also,  in  those  cases  which  have  been 
finally  reviewed  but  have  not  been  reviewed  by  a  Court  of  Military  Review, 
take  action  under  Article  69.  See  110 A. 

A  new  trial  should  not  be  granted  by  a  Court  of  Military  Review  or  the 
Court  of  Military  Appeals  if  a  consideration  of  the  record  of  trial  indicates 
that  appropriate  action  should  be  taken  under  Articles  66(d)  or  67(e). 

110.  CONDUCT  OF  NEW  TRIAL  AND  SUBSEQUENT  ACTION,  a. 
Conduct  of  new  trial.  (1)  If  a  new  trial  is  granted,  the  Judge  Advocate  General 
shall  designate  a  convening  authority  who  has  power  to  convene  a  court-martial 
appropriate  for  the  trial  of  the  case.  The  new  trial  shall  be  held  at  such  time 
and  place  as  the  convening  authority  directs. 

(2)  Every  new  trial  shall  take  place  before  a  court-martial  composed 
of  members  who  were  not  members  of  the  court-martial  which  first  heard  the 
case.  The  military  judge  at  a  new  trial  may  be  the  same  military  judge  who 
presided  over  a  previous  trial  of  the  same  case.  See  62/(10).  The  existence  or 
absence  of  a  request  for  trial  by  the  military  judge  alone  at  the  previous  trial 
has  no  effect  on  the  composition  of  the  court  at  the  new  trial.  In  any  new  trial 
which  is  referred  to  a  court  with  a  military  judge  and  members,  the  accused 
may  request  that  the  case  be  heard  by  the  military  judge  alone.  Upon  a  new 
trial,  the  accused  shall  not  be  tried  for  any  offense  of  which  he  was  found  not 
guilty,  or  upon  which  he  was  not  tried  by  the  first  court-martial,  and  no  sen¬ 
tence  shall  be  adjudged  in  excess  of  or  more  severe  than  the  legal  sentence  upon 
the  previous  trial,  as  ultimately  reduced  by  the  convening  or  other  proper 
authority  when  any  such  action  has  been  taken. 

(3)  If  the  accused  is  found  guilty  upon  any  charge  or  specification  on 
a  new  trial,  the  court  will,  subject  to  the  foregoing  limitations,  adjudge  an 
appropriate  sentence  without  regard  to  any  credit  to  which  the  accused  may  be 
entitled  by  virtue  of  the  prior  execution  of  any  part  of  the  sentence.  See  81^(1). 

b.  Action  by  the  convening  authority  upon  the  record.  The  convening 
authority’s  action  is  the  same  as  in  other  cases  except  that  he  may  not  order 
any  part  of  the  sentence  executed.  See  88e?(l),  89,  and  appendix  14. 

c.  Disposition  of  record  of  new  trial.  Irrespective  of  the  result  of  the  new 
trial,  the  record  thereof  shall  be  forwarded  to  the  appropriate  Judge  Advocate 
General  after  action  by  the  convening  authority  and,  in  special  court-martial 
cases  reviewed  by  him,  by  the  officer  exercising  general  court-martial  jurisdiction 
over  the  command,  or  by  another  officer  having  supervisory  authority  (94a). 

d.  Restoration;  disposition  of  original  sentence.  Except  as  hereafter 
provided,  the  Secretary  concerned  will  order  the  restoration  of  rights,  privileges, 
and  property  affected  by  an  executed  portion  of  a  court-martial  sentence  which 
has  not  again  been  adjudged  upon  a  new  trial  or  which,  after  the  new  trial, 
has  not  been  sustained  upon  the  action  of  any  reviewing  authority  (Arts.  60, 
65,  66,  67).  The  Secretary  shall  set  aside  so  much  of  the  findings  and  so  much 
of  the  sentence  adjudged  upon  the  original  trial  as  may  be  appropriate. 
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If  a  previously  executed  sentence  of  dishonorable  or  bad-conduct  discharge 
is  not  imposed  on  a  new  trial,  the  Secretary  concerned  shall  substitute  therefor 
a  form  of  discharge  authorized  for  administrative  issuance  unless  the  accused 
is  to  serve  out  the  remainder  of  his  enlistment  (Art.  75(b) ). 

If  a  previously  executed  sentence  of  dismissal  is  not  imposed  on  a  new  trial, 
the  Secretary  concerned  shall  substitute  therefor  a  form  of  discharge  authorized 
for  administrative  issue,  and  the  commissioned  officer  dismissed  by  that  sentence 
may  be  reappointed  by  the  President  alone  to  such  commissioned  grade  and 
with  such  rank  as  in  the  opinion  of  the  President  that  former  officer  would  have 
attained  had  he  not  been  dismissed.  The  reappointment  of  such  a  former  officer 
shall  be  without  regard  to  the  existence  of  a  vacancy  and  shall  affect  the  pro¬ 
motion  status  of  other  officers  only  insofar  as  the  President  may  direct.  All 
time  between  the  dismissal  and  the  reappointment  shall  be  considered  as  actual 
service  for  all  purposes,  including  the  right  to  pay  and  allowances  (Art.  75(c) ). 

e.  Court-martial  orders.  Court-martial  orders  promulgating  the  final 
action  taken  as  a  result  of  a  new  trial  including  any  restoration  of  rights,  priv¬ 
ileges,  and  property,  shall  be  promulgated  by  departmental  orders.  See  ap¬ 
pendix  156. 

f.  Action  by  persons  charged  with  the  execution  of  the  sentence.  Per¬ 
sons  charged  with  the  administrative  duty  of  executing  a  sentence  adjudged 
upon  a  new  trial  after  it  has  been  ordered  into  execution  shall  credit  the  accused 
with  any  executed  portion  or  amount  of  the  original  sentence  included  within 
the  new  sentence  in  computing  the  term  or  amount  of  punishment  actually  to 
be  executed  pursuant  to  the  new  sentence.  For  example,  if  one  year  of  an  original 
sentence  to  confinement  for  five  years  has  been  executed,  and  a  sentence  to  con¬ 
finement  for  three  years  is  adjudged  and  approved  upon  a  new  trial,  the  accused 
will  be  credited  with  the  confinement  for  one  year  already  served,  leaving  only 
confinement  for  two  years  of  the  new  tliree-year  sentence  yet  to  be  executed. 

110A.  POWERS  OF  THE  JUDGE  ADVOCATE  GENERAL  AFTER 
FINAL  REVIEW.  The  findings  or  sentence,  or  both,  in  a  court-martial  case 
which  has  been  finally  reviewed,  but  has  not  been  reviewed  by  a  Court  of 
Military  Review,  may  be  vacated  or  modified,  in  whole  or  part,  by  the  Judge 
Advocate  General  on  the  ground  of  newly  discovered  evidence,  fraud  on  the 
court,  lack  of  jurisdiction  over  the  accused  or  the  offense,  or  error  prejudicial  to 
the  substantial  rights  of  the  accused  (Art.  69).  Each  Judge  Advocate  General 
shall  provide  appropriate  procedures  for  considering  all  cases  properly  sub¬ 
mitted  under  this  paragraph.  An  accused  need  not  make  a  request  in  order  for 
the  Judge  Advocate  General  to  exercise  these  powers,  but  each  Judge  .Advocate 
General  may  prescribe  the  manner  and  form  by  which  application  for  this  relief 
may  be  made  and,  if  requested  by  a  person  other  than  the  accused,  may  require 
that  the  applicant  establish  his  authority  to  act  on  behalf  of  the  accused. 

The  procedure  by  which  a  case  may  be  considered  by  the  Judge  Advocate 
General  under  this  paragraph  is  not  part  of  the  appellate  review  within  the 
meaning  of  Article  76  (see  756(2) ).  Court-martial  orders  promulgating  action 
taken  under  this  authority  will  be  as  designated  by  the  Secretary  concerned. 
See  906(2). 


21-4 


FEDERAL  REGISTER 


10681 


NEW  TRIAL  AND  RELATED  MATTERS  Till 

The  authority  granted  to  the  Judge  Advocate  General  under  this  provision 
of  Article  69  does  not  limit  the  powers  of  the  Judge  Advocate  General  to  grant 
a  new  trial  under  Article  73  nor  of  the  Secretary  concerned  acting  through 
boards  established  under  10  U.S.C.  1552  to  correct  an  error  or  remove  an 
injustice. 

111.  RIGHT  OF  DISMISSED  OFFICER  TO  TRIAL  BY  COURT- 
MARTIAL.  The  President  may  dismiss  a  commissioned  officer  of  any  armed 
force  in  time  of  war  under  70A  Stat.  89,  10  U.S.C.  §  1161.  See  Article  4  for 
the  details  regarding  the  right  of  a  commissioned  officer  so  dismissed  to  trial 
by  court-martial. 
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OATHS  IN  TRIALS  BY  COURTS-MARTIAL — AUTHORITY  TO  ADMINISTER  OATHS— 

FORMS  OF  OATHS 

112.  OATHS  IN  TRIALS  BY  COURTS-MARTIAL,  a.  General.  The 

word  “oath”  includes  the  word  “affirmation.”  In  the  administration  of  an  af¬ 
firmation,  the  w7ords  “So  help  you  God”  are  omitted.  Matters  concerning  oaths 
in  proceedings  of  courts  of  inquiry  are  found  in  Article  135. 

b.  Persons  required  to  be  sworn.  All  court-martial  personnel,  which  in¬ 
cludes  the  military  judge,  members  of  general  and  special  courts-martial,  trial 
counsel,  assistant  trial  counsel,  defense  counsel,  assistant  defense  counsel,  re¬ 
porters,  and  interpreters,  shall  take  an  oath  to  perform  their  duties  faithfully 
(Art.  42(a)).  Additionally,  an  individual  defense  counsel,  military  or  civilian, 
shall  take  a  similar  oath.  Each  witness  before  a  court-martial  shall  be  examined 
on  oath  (Art.  42(b) ).  All  persons  whose  testimony  is  taken  by  deposition,  oral 
or  written,  shall  be  examined  on  oath  (117 a;  Art.  49(c) ).  See  114  for  forms  of 
other  specialized  oaths. 

c.  Secretarial  regulations.  As  to  all  court-martial  personnel  required  to 
be  sworn,  Article  42(a)  specifically  provides  that  regulations  of  the  Secretary 
concerned  shall  prescribe  the  following:  the  form  of  the  oath;  the  time  and 
place  of  the  taking  thereof;  the  manner  of  recording  same;  and  whether  the 
oath  shall  be  taken  for  all  cases  in  which  these  duties  are  to  be  performed,  or  for 
a  particular  case.  Such  secretarial  regulations  may  also  prescribe  similar  pro¬ 
visions  as  to  the  oath  to  be  taken  by  individual  counsel,  military  or  civilian.  In 
the  case  of  certified  legal  personnel  (Art.  26(b) ;  Art.  27(b)),  these  secretarial 
regulations  may  provide  for  the  administration  of  an  oath  on  a  one-time  basis 
(Art.  42(a)).  Unless  provided  otherwise  by  regulations  of  the  Secretary  con¬ 
cerned,  it  is  not  required  that  the  oaths  to  court-martial  personnel  be  admin¬ 
istered  in  the  presence  of  the  accused. 

See  also  61i  concerning  that  point  in  the  proceedings  at  which  it  is  usually 
ascertained  that  the  required  oaths  have  previously  been  taken,  or  are  then 
administered. 

d.  Procedure  for  administering  oaths.  There  is  no  particular  procedure 
which  must  be  used  in  administering  an  oath.  Any  procedure  which  appeals  to 
the  conscience  of  the  person  to  whom  the  oath  is  administered  and  which  binds 
him  to  speak  the  truth,  or,  in  the  case  of  one  other  than  a  witness,  properly  to 
perform  his  duties,  is  sufficient.  The  customary  procedure  in  administering  the 
prescribed  oath  consists  (1)  of  requiring  the  person  taking  it  to  place  a  hand 
upon  a  Bible  while  the  oath  is  administered  or  (2)  of  the  raising  of  the  right 
hand  by  both  the  individual  administering  the  oath  and  the  individual  taking 
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the  oath  at  the  time  of  the  reading  thereof  and  the  response  thereto.  Persons 
who  recognize  special  forms  or  rites  as  obligatory  may  be  sworn  in  their  own 
manner  or  according  to  the  ceremonies  of  the  religion  they  profess  and  declare 
to  be  binding. 

In  those  instances  when  the  prescribed  oath  is  administered  in  open  court 
to  the  military  judge,  or  the  court  members,  or  the  trial  and  defense  counsel  or 
their  assistants,  or  the  individual  counsel  (military  or  civilian),  all  persons 
present  in  the  courtroom  will  stand.  While  any  other  person  is  being  sworn, 
such  as  a  reporter,  interpreter,  or  witness,  he  and  the  person  administering  the 
oath  will  stand.  In  those  rare  instances  when  the  trial  counsel  testifies  as  a 
witness,  the  prescribed  oath  will  be  administered  by  the  military  judge,  or,  by 
the  president  of  a  special  court-martial  without  a  military  judge,  or  as  prescribed 
in  regulations  of  the  Secretary  concerned.  If  the  assistant  trial  counsel  testifies 
as  a  witness,  the  trial  counsel  will  administer  the  oath. 

113.  AUTHORITY  TO  ADMINISTER  OATHS.  The  following  persons 
on  active  duty  may  administer  oaths  necessary  in  the  performance  of  their 
duties:  The  president,  military  judge,  trial  counsel,  and  assistant  trial  counsel 
for  all  general  and  special  courts-martial ;  the  president  and  the  counsel  for 
the  court  of  any  court  of  inquiry ;  all  officers  designated  to  take  a  deposition; 
all  persons  detailed  to  conduct  an  investigation;  all  recruiting  officers;  and  all 
other  persons  designated  by  regulations  of  the  armed  forces  or  by  statute  (Art. 
136(b)). 

For  other  persons  who  are  authorized  to  administer  oaths,  see  Articles 
49(c)  and  136(a).  . 

114.  FORMS  OF  OATHS.  Unless  otherwise  prescribed  by  regulations  of 
the  Secretary  concerned,  the  fonns  of  oaths  set  forth  in  a  through  e  below  may 
be  used  for  those  instances  in  which  the  personnel  concerned  have  not  previously 
been  sworn,  and  may  be  administered  by  the  individual  indicated.  The  remain¬ 
ing  forms  of  oaths  set  forth  herein  (/-&  below)  are  to  l)e  used  in  other  special¬ 
ized  situations. 

a.  Oath  for  military  judge.  The  trial  counsel  shall  administer  the  follow¬ 
ing  oath  to  the  military  judge: 

“You  (name  of  military  judge)  do  swear  (or  affirm)  that  you  will 
faithfully  and  impartially  perform,  according  to  your  conscience  and  the 
laws  applicable  to  trials  by  courts-martial,  all  the  duties  incumbent  upon 
you  as  military  judge  of  this  court.  So  help  you  God.” 

b.  Oath  for  court-members.  The  following  oath,  as  appropriate,  will  be 
administered  to  court-martial  members  by  the  trial  counsel : 

“You  (name(s)  of  member(s))  do  swear  (or  affirm)  that  you  will 
faithfully  perform  all  the  duties  incumbent  upon  you  as  a  member  of  this 
court  ;  that  you  will  faithfully  and  impartially  try,  according  to  the  evi¬ 
dence,  your  conscience,  and  the  laws  applicable  to  trials  by  courts-martial, 
the  case  of  (the  accused  now  before  this  court)  (any  accused  brought  before 
you) ;  and  that  you  will  not  disclose  or  discover  the  vote  or  opinion  of  any 
particular  member  of  the  court  (upon  a  challenge  or)  upon  the  findings  or 
Sentence  unless  required  to  do  so  in  due  course  of  law.  So  help  you  God.” 
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c.  Oaths  for  counsel.  The  following  oath,  as  appropriate,  will  be  admin¬ 
istered  to  trial  counsel  and  to  each  assistant  trial  counsel,  if  any ;  and  to  defense 
counsel  and  to  each  assistant  defense  counsel,  if  any : 

“You  (name(s)  of  counsel)  do  swear  (or  affirm)  that  you  will  faith¬ 
fully  perform  the  duties  of  (trial  counsel)  (defense  counsel)  (in  the  case 
now  in  hearing)  (in  any  case  referred  to  this  court).  So  help  you  God.” 
The  following  oath  will  be  administered  to  individual  counsel  (military  or 
civilian),  if  any: 

“You  (name  of  counsel)  do  swear  (or  affirm)  that  you  will  faithfully 
perform  the  duties  of  individual  counsel  in  the  case  now  in  hearing.  So  help 
you  God.” 

In  the  case  of  any  counsel  not  previously  sworn,  the  oath  will  be  administered 
by  the  military  judge  if  one  is  detailed  to  the  court ;  otherwise,  by  the  president. 

d.  Oath  for  reporter.  The  trial  counsel  shall  administer  the  following 
oath  to  every  reporter  of  the  proceedings  of  a  court-martial : 

“You  swear  (or  affirm)  that  you  will  faithfully  perform  the  duties  of 
reporter  to  this  court.  So  help  you  God.” 

e.  Oath  for  interpreter.  The  trial  counsel  or  the  summary  court  shall 
administer  the  following  oath  to  every  interpreter  in  the  trial  of  any  case  before 
a  court-martial  before  he  enters  upon  his  duties : 

“You  swear  (or  affirm)  that  in  the  case  now  in  hearing  you  will  inter¬ 
pret  truly  the  testimony  you  are  called  upon  to  interpret.  So  help  you  God.” 

f.  Oath  for  witnesses.  The  trial  counsel  or  the  summary  court  shall  ad¬ 
minister  the  following  oath  to  each  witness  before  he  first  testifies  in  a  case : 

“You  swear  (or  affirm)  that  the  evidence  you  shall  give  in  the  case  now 
in  hearing  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So 
help  you  God.” 

g.  Oath  for  questioned  member.  When  a  member  is  challenged  or  is 
questioned  concerning  his  competency  to  serve,  the  trial  counsel  shall  administer, 
when  appropriate  (626),  the  following  oath  to  the  member  who  is  to  be  ex¬ 
amined  under  oath  as  to  his  competency. 

“You  swear  (or  affirm)  that  you  will  answer  truthfully  to  the  questions 
touching  your  competency  as  a  member  of  the  court  in  this  case.  So  help 
you  God.” 

h.  Oath  for  escort.  The  escort  on  views  or  inspections  by  the  court  shall, 
before  entering  upon  his  duties  as  escort,  take  the  following  oath,  which  shall 
be  administered  by  the  trial  counsel : 

“You  swear  (or  affirm)  that  you  will  escort  the  court  and  will  well 
and  truly  point  out  to  them  (the  place  in  which  the  offense  charged  in  this 
case  is  alleged  to  have  been  committed)  (  ) ;  and  that  you  will  not 

speak  to  the  court  concerning  (the  alleged  offense)  (  ),  except  to 

describe  (the  place  aforesaid)  (  ).  So  help  you  God.” 

L  Oath  to  charges.  The  form  of  oath  to  charges,  which  shall  be  admin¬ 
istered  by  a  commissioned  officer  of  the  armed  forces  authorized  to  administer 
oaths,  is  as  follows : 

“You  swear  (or  affirm)  that  you  are  a  person  subject  to  the  Uniform 
Code  of  Military  Justice;  that  you  have  personal  knowledge  of  or  have 
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investigated  the  matters  set  forth  in  the  foregoing  charge (s)  and  specifi¬ 
cation  (s)  ;  and  that  the  same  are  true  in  fact  to  the  best  of  your  knowledge 
and  belief.  So  help  you  God.” 

j.  Oath  to  witnesses  at  Article  32  investigation.  The  oath  administered 
by  the  investigating  officer  to  witnesses  in  an  investigation  under  Article  32  is  as 
follows : 

‘‘You  swear  (or  affirm)  that  the  (statement  given  by  you  is)  (evidence 
you  are  about  to  give  shall  be)  the  truth,  the  whole  truth,  and  nothing  but 
the  truth.  So  help  you  God.” 

k.  Oath  to  person  giving  a  deposition.  Any  person  whose  testimony  is 
taken  by  deposition,  whether  on  oral  examination  or  by  written  interrogatories, 
shall,  before  he  testifies,  be  examined  on  oath,  administered  by  the  officer,  civil 
or  military,  taking  the  deposition,  in  the  following  form: 

“You  swear  (or  affirm)  that  the  evidence  you  are  about  to  give  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So  help  you  God.” 
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ATTENDANCE  OF  WITNESSES— EMPLOYMENT  OF  EXPERTS-DEPOSITIONS— 
CONTEMPT’S — EXPENSES  OF  COURTS-MARTIAL 

115.  ATTENDANCE  OF  WITNESSES,  a.  General.  The  trial  counsel, 
defense  counsel,  and  the  court-martial  shall  have  equal  opportunity  to  obtain 
witnesses  and  other  evidence.  Process  issued  in  court-martial  cases  to  compel 
witnesses  to  appear  and  testify  and  to  compel  the  production  of  other  evidence 
shall  be  similar  to  that  which  courts  of  the  United  States  having  criminal  juris¬ 
diction  may  lawfully  issue  and  shall  run  to  any  part  of  the  United  States,  or  the 
Territories,  Commonwealths,  and  possessions  (Art.  46) . 

The  formal  written  instrument  or  process  that  serves  to  summon  a  witness 
to  appear  and  testify  is  a  svbpoena.  A  subpoena  cannot  be  used  for  the  purpose 
of  compelling  a  witness  to  appear  at  an  examination  before  trial,  except  for  the 
taking  of  a  deposition.  See,  however,  Article  135  as  to  courts  of  inquiry. 

In  this  paragraph  (115)  the  term  “trial  counsel'’  includes  a  summary 
court-martial  unless  the  context  indicates  otherwise.  See  79 b  concerning  the 
authority  of  summary  courts-martial  to  compel  the  attendance  of  witnesses. 

The  trial  counsel  will  take  timely  and  appropriate  action  to  provide  for  the 
attendance  of  those  witnesses  who  have  personal  knowledge  of  the  facts  at  issue 
in  the  case  for  both  the  prosecution  and  the  defense.  He  will  not  of  his  own 
motion  take  that  action  with  respect  to  a  witness  for  the  prosecution  unless 
satisfied  that  the  testimony  of  the  witness  is  material  and  necessary.  The  trial 
counsel  will  take  similar  action  with  respect  to  all  witnesses  requested  by  the 
defense,  except  that  when  there  is  disagreement  between  the  trial  counsel  and 
the  defense  counsel  as  to  whether  the  testimony  of  a  witness  so  requested  would 
be  necessary,  the  matter  will  be  referred  for  decision  to  the  convening  authority 
or  to  the  military  judge  or  the  president  of  a  special  court-martial  without  a 
military  judge  according  to  whether  the  question  arises  before  or  after  the 
trial  begins.  A  request  for  the  personal  appearance  of  a  witness  will  be  sub¬ 
mitted  in  writing,  together  with  a  statement,  signed  by  the  counsel  requesting 
the  witness,  containing  (1)  a  synopsis  of  the  testimony  that  it  is  expected 
the  witness  will  give,  (2)  full  reasons  which  necessitate  the  personal  appear¬ 
ance  of  the  witness,  and  (3)  any  other  matter  showing  that  the  expected 
testimony  is  necessary  to  the  ends  of  justice.  The  decision  on  the  request 
must  be  made  on  an  individual  basis  in  each  case  by  weighing  the  materiality  of 
the  testimony  and  its  relevance  to  the  guilt  or  innocence  of  the  accused,  together 
with  the  relative  responsibilities  of  the  parties  concerned,  against  the  equities  of 
the  situation.  If  the  convening  authority  determines  that  the  witness  will  not  be 
required  to  attend  the  trial,  the  request  may  be  renewed  at  the  trial  for  determi¬ 
nation  by  the  military  judge  or  the  president  of  a  special  court-martial  without 
a  military  judge,  as  if  the  question  arose  for  the  first  time  during  the  trial. 
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The  trial  counsel  may  consent  to  admit  the  facts  expected  from  the  testi¬ 
mony  of  a  witness  requested  by  the  defense  if  the  prosecution  does  not  contest 
these  facts  or  if  they  are  unimportant.  An  application  for  the  attendance  of  any 
witness  may  be  withdrawn  if  the  trial  counsel  and  defense  counsel  enter  into  a 
stipulation  as  to  the  testimony  of  that  witness.  See  48^  and  1545  (Stipulations). 

b.  Military  witnesses.  The  attendance  of  a  person  in  the  military  service 
stationed  at  the  place  of  the  meeting  of  the  court,  or  so  near  that  travel  at 
government  expense  will  not  be  involved,  will  ordinarily  be  obtained  by  notifi¬ 
cation,  oral  or  otherwise,  by  the  trial  counsel,  to  the  person  concerned  of  the 
time  and  place  he  is  to  appear  as  a  witness.  In  order  to  assure  the  attendance  of 
the  person,  the  proper  commanding  officer  should  be  informally  advised  so  that 
he  can  arrange  for  the  timely  presence  of  the  witness.  If  for  any  reason  formal 
notice  is  required,  the  trial  counsel  will,  through  regular  channels,  request  the 
proper  commanding  officer  to  order  the  witness  to  attend. 

If  a  military  person,  desired  as  a  witness,  is  not  present  at  the  place  where 
the  court-martial  is  convened  and  his  attendance  would  involve  travel  at  gov¬ 
ernment  expense,  the  appropriate  superior  will  be  requested  to  issue  the  necessary 
order. 

The  attendance  of  military  persons  not  assigned  to  active  duty  should  be 
obtained  in  the  same  manner  as  the  attendance  of  civilian  witnesses  not  in 
government  employ. 

If  practicable,  a  request  for  the  attendance  of  a  military  witness  will  be 
made  so  that  the  witness  will  have  notice  at  least  24  hours  before  starting  to 
attend  the  meeting  of  the  court. 

c.  Use  and  examination  of  documentary  and  other  evidence  in  control 
of  military  authorities.  If  documents  or  other  evidentiary  materials  are  in  the 
custody  and  control  of  military  authorities,  the  trial  counsel,  the  convening 
authority,  the  military  judge,  or  the  president  of  a  special  court-martial  with¬ 
out  a  military  judge  will,  upon  reasonable  request  and  without  the  necessity 
of  further  process,  take  necessary  action  to  effect  their  production  for  use  in 
evidence  and,  within  any  applicable  limitations  (see  1515(1)  and  (3) ) ,  to  make 
them  available  to  the  defense  to  examine  or  to  use,  as  appropriate  under  the 
circumstances.  See  also  445. 

d.  Civilian  witnesses.  (1)  Issue ,  service,  and  return  of  subpoena.  The  trial 
counsel  is  authorized  to  subpoena  as  a  witness,  at  government  expense,  any 
civilian  who  is  to  be  a  material  witness  and  who  is  within  any  part  of  the  United 
States,  or  the  Territories,  Commonwealths,  and  possessions,  and  can  compel  the 
attendance  of  such  a  civilian  (Art.  46).  As  to  employment  of  expert  witnesses, 
see  116. 

A  subpoena  normally  is  prepared,  signed,  and  issued  in  duplicate  on  the 
official  forms  provided.  See  appendix  17  for  the  form  of  a  completed  subpoena 
with  certificate  of  service.  If  a  subpoena  requires  the  witness  to  bring  with  him 
a  document  or  an  exhibit  to  be  used  in  evidence,  each  document  or  exhibit  will 
be  described  in  sufficient  detail  to  enable  the  witness  to  identify  it  readily. 

If  practicable,  a  subpoena  will  be  issued  in  time  to  permit  service  to  be 
made  or  accepted  at  least  24  hours  before  the  time  the  witness  will  have  to  start 
from  home  in  order  to  comply  with  the  subpoena. 

Unless  he  believes  that  formal  service  is  advisable,  the  trial  counsel  will 
mail  the  subpoena  to  the  witness  in  duplicate,  inclosing  a  postage  paid  envelope 
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bearing  a  return  address,  with  the  request  that  the  witness  sign  the  acceptance 
of  service  on  the  copy  and  return  it  in  the  postage  paid  envelope.  The  return 
envelope  should  be  addressed  to  the  trial  counsel  of  the  court  and  not  to  that 
officer  by  name.  The  trial  counsel  may,  and  ordinarily  should,  include  with  the 
request  a  statement  to  the  effect  that  the  rights  of  the  witness  to  fees  and  mileage 
will  not  be  prejudiced  by  voluntary  compliance  with  the  request  and  that  a 
voucher  for  fees  and  for  mileage  going  to  and  returning  from  the  place  of  the 
sitting  of  the  court  will  be  delivered  to  him  promptly  on  being  discharged  from 
attendance  on  the  court. 

If  formal  service  is  believed  to  be  necessary,  the  trial  counsel  will  take 
appropriate  action  with  a  view  to  timely  and  economical  service.  For  example, 
if  the  witness  is  near  the  place  where  the  court  is  convened,  the  trial  counsel, 
or  someone  detailed  or  designated  by  the  commanding  officer  of  the  installa¬ 
tion,  may  serve  the  subpoena;  if  the  witness  is  near  some  other  military 
installation,  the  duplicate  subpoenas  may  be  inclosed  with  a  suitable  letter  to 
the  commanding  officer  of  that  installation;  or  the  duplicate  subpoenas  may 
be  inclosed  with  a  suitable  letter  to  the  commander  of  an  army  area,  naval 
district,  air  command,  or  other  comparable  command  within  which  the  witness 
resides  or  may  be  found.  These  commanders  will  take  appropriate  action  to 
complete  prompt  service  of  the  subpoena  by  the  most  economical  available 
means.  Travel  orders  for  the  purpose  will  be  issued  when  necessary.  Service 
ordinarily  will  be  made  by  persons  subject  to  military  law,  but  may  legally 
be  made  by  others.  Service  is  made  by  personal  delivery  of  one  of  the  copies 
to  the  witness.  The  other  copy,  with  proof  of  service  made  as  indicated  on 
the  form,  will  be  promptly  returned  to  the  trial  counsel.  If  service  cannot  be 
made,  the  trial  counsel  will  be  promptly  so  informed.  When  use  for  it  is 
probable,  a  return  postage  paid  envelope,  addressed  to  the  trial  counsel  of  the 
court  and  not  to  that  officer  by  name,  may  be  sent  to  the  person  who  is  to 
serve  the  subpoena. 

In  foreign  territory,  the  attendance  of  civilian  witnesses  may  be  obtained 
in  accordance  with  existing  agreements  or,  in  the  absence  thereof,  within  the 
principles  of  international  law.  However,  in  occupied  enemy  territory,  the 
appropriate  commander  is  empowered  to  compel  the  attendance  of  a  civilian 
witness  in  response  to  a  subpoena  issued  by  the  trial  counsel. 

(2)  Neglect  or  refusal  to  appear.  See  Article  47  and  Warrant  of  attach¬ 
ment  below.  In  order  to  maintain  a  prosecution  under  Article  47,  a  person  must 
not  only  be  duly  subpoenaed  but  must  be  paid  or  tendered  fees,  including  the 
fee  for  one  day  of  actual  attendance  and  mileage  both  ways,  “at  the  rates 
allowed  to  witnesses  attending  the  courts  of  the  United  States”  (Art.  47). 

When  it  appears  advisable,  the  trial  counsel  may  address  a  written 
request  or  the  senior  officer  present  may  address  a  written  order,  for  the  pro¬ 
vision  of  fees,  to  a  finance  or  disbursing  officer  under  the  command  of  the 
convening  authority,  or  to  a  finance  or  disbursing  officer  of  the  same  armed 
force  as  the  convening  authority  and  convenient  to  the  place  where  the  witness 
is  found.  On  receipt  of  the  request  or  order,  the  finance  or  disbursing  officer 
will  immediately  provide  the  trial  counsel,  or  any  other  person  designated 
for  the  purpose,  the  required  amount  of  money  to  be  tendered  or  paid  to  the 
witness  for  one  day  of  attendance  and  mileage  for  the  journey  to  and  from 
the  court.  In  this  respect,  see  appropriate  regulations  of  the  Secretary  of  a 
Department.  If  an  officer  charged  with  serving  a  subpoena  pays  from  his 
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personal  funds  the  necessary  fees  and  mileage  to  a  witness,  taking  a  receipt 
therefor,  he  is  entitled  to  reimbursement. 

(3)T V arrant  of  attachment.  In  order  to  compel  the  appearance  of  a 
civilian  witness  in  an  appropriate  case,  the  trial  counsel  will  consult  the  con¬ 
vening  authority,  the  military  judge,  or  the  president  of  a  special  court-martial 
without  a  military  judge,  according  to  whether  the  question  arises  before  or 
after  the  court  has  convened  for  trial  of  the  case,  as  to  the  desirability  of  issuing 
a  warrant  of  attachment  under  Article  46. 

When  it  becomes  necessary  to  issue  a  warrant  of  attachment,  the  trial 
counsel  will  prepare  it  and,  when  practicable,  effect  execution  through  a  civil 
officer  of  the  United  States.  Otherwise,  the  trial  counsel  w  ill  deliver  or  send 
it  for  execution  to  an  officer  designated  for  the  purpose  by  the  commander  of 
the  proper  army  area,  naval  district,  air  command,  or  other  appropriate 
command. 

As  the  arrest  of  a  person  under  a  warrant  of  attachment  involves  de¬ 
priving  him  of  his  liberty,  the  authority  for  this  action  may  be  inquired  into 
by  a  writ  of  habeas  corpus.  To  enable  the  officer  to  make  a  full  return  in  case 
a  writ  of  habeas  corpus  is  served  upon  him,  the  warrant  of  attachment  will 
be  accompanied  by  the  orders  convening  the  court-martial,  or  copies  thereof ; 
a  copy  of  the  charges  in  the  case,  including  the  order  referring  the  charges  for 
trial,  each  copy  certified  by  the  trial  counsel  to  be  a  full  and  true  copy  of  the 
original;  the  original  subpoena,  showing  proof  of  service  of  a  copy  thereof; 
a  certificate  stating  that  the  necessary  witness  fees  and  mileage  have  been  duly 
tendered;  and  an  affidavit  of  the  trial  counsel  that  the  person  being  attached 
is  a  material  witness  in  the  case,  that  the  person  has  willfully  neglected  or 
refused  to  appear  although  sufficient  time  has  elapsed  for  that  purpose,  and 
that  no  valid  excuse  has  been  offered  for  the  failure  to  appear. 

In  executing  this  process,  it  is  lawful  to  use  only  such  force  as  may  be 
necessary  to  bring  the  witness  before  the  court.  Wlien  it  appeal's  that  the  use 
of  force  may  be  required  or  when  travel  or  other  orders  are  necessary,  appro¬ 
priate  application  to  the  proper  commander  for  assistance  or  for  orders  will 
be  made  by  the  officer  who  is  to  execute  the  process. 

116.  EMPLOYMENT  OF  EXPERTS.  The  provisions  of  this  paragraph 
are  applicable  unless  otherwise  prescribed  by  regulations  of  the  Secretary 
of  a  Department.  When  the  employment  of  an  expert  is  necessary  during  a  trial 
by  court-martial,  the  trial  counsel,  in  advance  of  the  employment,  will,  on 
the  order  or  permission  of  the  military  judge  or  the  president  of  a  special 
court-martial  without  a  military  judge,  request  the  convening  authority  to 
authorize  the  employment  and  to  fix  the  limit  of  compensation  to  be  paid 
the  expert.  The  request  should,  if  practicable,  state  the  compensation  that 
is  recommended  by  the  prosecution  and  the  defense.  When,  in  advance  of 
trial,  the  prosecution  or  the  defense  knows  that  the  employment  of  an  expert 
will  be  necessary,  application  should  be  made  to  the  convening  authority  for 
permission  to  employ  the  expert,  stating  the  necessity  therefor  and  the  prob¬ 
able  cost.  In  the  absence  of  a  previous  authorization,  only  ordinary  witness 
fees  may  be  paid  for  the  employment  of  a  person  as  an  expert  w  itness. 

117.  DEPOSITIONS,  a.  Definitions.  A  deposition  is  the  testimony  of  a 
witness  in  response  to  questions  submitted  by  the  party  desiring  the  deposition 
and  by  the  opposite  party,  which  is  reduced  to  writing  and  taken  under  oath 
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before  a  person  empowered  to  administer  oaths.  Depositions  normally  are 
taken  to  preserve  the  testimony  of  witnesses  whose  availability  at  the  time  of 
the  trial  appears  uncertain.  See  30/  and  34 d.  Written  interrogatories  are  ques¬ 
tions,  prepared  by  the  prosecution  or  defense  or  both,  which  are  reduced  to 
writing  before  submission  to  a  witness  whose  testimony  is  to  be  taken  by 
deposition.  The  answers,  reduced  to  writing  and  properly  sworn  to,  constitute 
the  deposition  testimony  of  the  witness.  Under  Article  49(a),  a  deposition 
taken  on  oral  examination  constitutes  an  oral  deposition ,  and  a  deposition 
taken  on  written  interrogatories  constitutes  a  written  deposition. 

b.  Rules  and  procedures  generally  applicable.  In  addition  to  the  require¬ 
ments  under  Article  49  and  those  contained  elsewhere  herein  (117),  the  follow¬ 
ing  rules  apply  to  depositions,  written  or  oral,  to  be  used  in  trials  by 
courts-martial : 

(1)  Submission  of  request.  At  any  time  after  charges  have  been  signed 
as  provided  in  Article  30,  any  party  may  request  permission  to  take  oral 
depositions  or,  with  the  approval  of  the  other  party,  written  depositions. 
Normally,  before  the  taking  of  any  deposition,  a  request  for  permission  to  do 
so  will  be  submitted  to  the  convening  authority  or,  if  impracticable,  to  another 
authority  competent  to  convene  a  court-martial  for  the  trial  of  the  pending 
charges.  If  a  request  to  take  a  deposition  originates  after  the  commencement 
of  a  trial,  it  will  be  submitted  to  the  military  judge  or  the  president  of  a 
special  court-martial  without  a  military  judge.  Opposing  counsel  will  be 
permitted  to  inspect  the  request  and  any  accompanying  papers  before 
submission  to  such  an  authority.  All  requests  will  include  the  reasons 
for  taking  the  deposition  and  the  points  desired  to  be  covered  therein.  If  the 
name  of  the  person  whose  deposition  is  desired  is  unknown,  he  may  be 
identified  by  his  office  or  position,  for  example,  “Commanding  Officer,  Company 
C,  1st  Battalion,  27th  Infantry,  Fort  Adams,  Vermont;”  “Commander,  3101st 
Maintenance  Squadron,  Beese  Air  Force  Base,  Lubbock,  Texas;”  “Cashier, 
Commercial  National  Bank,  Fort  Leavenworth,  Kansas.” 

(2)  Rights  of  the  accused.  The  qualifications  of  counsel  and  the  rights 
of  the  accused  to  counsel  for  the  taking  of  a  deposition  are  the  same  as  those 
prescribed  for  trial  by  the  type  of  court-martial  before  which  the  deposition 
is  to  be  used  (6a,  Z>,  and  c,  48 a  and  b).  The  accused  and  his  counsel  with  whom 
he  has  established  an  attorney  and  client  relationship  shall  be  present  at  the 
taking  of  any  deposition  unless  the  accused  consents  to  the  taking  of  the 
deposition  in  the  absence  of  himself,  his  counsel,  or  both.  If  a  deposition  is  to 
be  taken  before  counsel  have  been  otherwise  detailed  to  a  case,  the  authority 
who  approved  the  taking  of  the  deposition  will  designate  counsel,  preferably 
the  trial  counsel  and  defense  counsel  of  an  existing  court  or  their  assistants, 
to  represent  the  prosecution  and  the  defense  in  taking  the  deposition  of  any 
witness. 

(3)  Action  on  the  request.  A  pretrial  request  for  the  taking  of  a  depo¬ 
sition  may  be  denied  for  good  cause  only  by  an  authority  competent  to  convene 
a  court-martial  for  the  trial  of  the  pending  charges.  See  Article  49(a).  When 
the  request  for  the  taking  of  a  deposition  is  submitted  after  the  commencement 
of  a  trial,  the  military  judge  or  the  president  of  a  special  court-martial  without 
a  military  judge  shall  rule  as  to  whether  it  shall  be  taken  (57). 
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(4)  Notice.  The  party  at  whose  instance  a  deposition  is  to  be  taken 
shall  give  to  every  other  party  reasonable  written  notice  of  the  time  and  place 
for  taking  the  deposition  (Art.  49(b)).  Notice  of  the  taking  of  a  deposition 
for  the  prosecution  may  be  given  to  the  accused  or  his  civilian  or  military 
counsel.  Notice  of  the  taking  of  a  deposition  for  the  defense  may  be  given 
to  the  trial  counsel,  an  assistant  trial  counsel,  or  the  convening  authority. 

(5)  Obtaining  witnesses.  If  it  is  necessary  to  subpoena  a  civilian  witness, 
the  person  designated  to  take  the  deposition  will  cause  the  duplicate  subpoena 
to  be  served  personally  upon  the  witness  and  will  return  the  original  to  the 
trial  counsel  by  an  indorsement  stating  that  the  duplicate  has  been  delivered. 

If  the  deposition  of  a  person  in  the  military  service  is  required,  the  person 
designated  to  take  the  deposition  or  appropriate  military  authority  shall  direct 
the  witness  to  appear  at  the  proper  time  and  place. 

(6)  Examination  of  witnesses  in  capital  cases.  When  the  defense  calls 
for  testimony  to  be  taken  by  deposition  in  a  capital  case,  the  deponent  may  be 
cross-examined  by  written  interrogatories,  or  otherwise,  in  the  same  manner 
as  a  deponent  in  a  case  not  capital.  See  145a. 

(7)  Talcing  the  deposition.  The  person  taking  a  deposition  shall  ad¬ 
minister  the  appropriate  oath  to  the  witnesses  and  to  the  reporter  and  inter¬ 
preter,  if  any  (see  114;  Art.  42),  and  in  the  presence  of  the  witness  shall  record 
or  cause  to  be  recorded  the  testimony  of  the  witness.  Objections  and  motions 
made  during  the  taking  of  a  deposition  shall  not  be  ruled  on  by  the  officer  taking 
the  deposition,  but  they  shall  be  recorded  in  the  deposition,  and  the  evidence 
objected  to  shall  be  taken  and  recorded.  The  person  taking  the  deposition  is 
responsible  for  maintaining  order  during  the  taking  of  the  deposition  and  for 
protecting  counsel  and  the  deponent  from  annoyance,  embarrassment,  or  op¬ 
pression.  When  improper  conduct  of  counsel  or  the  deponent  prevents  the 
conducting  of  orderly  and  fair  proceedings,  the  person  taking  the  deposition 
should  adjourn  the  proceedings  and  make  a  report  of  the  circumstances  to 
the  court  or  the  convening  authority,  as  appropriate. 

(8)  Authentication.  Depositions  may  be  taken  before  and  authenticated 
by  any  military  or  civil  officer  authorized  by  the  laws  of  the  United  States  or 
by  the  laws  of  the  place  where  the  deposition  is  taken  to  administer  oaths 
(Art.  49(c)).  See  147a  as  to  taking  judicial  notice  of  the  seals  of  foreign 
notaries  public  with  respect  to  the  authentication  of  depositions  taken  before 
them,  and  of  the  signatures  of  persons  authorized  to  administer  oaths  under 
Article  136  and  chapter  XXII. 

(9)  Fees  and  expenses.  A  civilian  who  performs  travel  to  give  his  dep¬ 
osition  is  entitled  to  the  same  fees  and  expenses  as  if  he  had  personally  testified 
before  the  court  sitting  at  the  place  the  deposition  is  taken. 

If  a  military  officer  takes  a  deposition,  he  will  ordinarily  complete  and 
certify  the  voucher.  When  a  deposition  is  taken  by  a  civil  officer,  he  should,  if 
so  requested,  obtain  and  furnish  with  the  return  of  the  deposition  the  data 
necessary  for  the  completion  of  the  witness  voucher. 

(10)  Action  on  receipt  of  completed  deposition.  Upon  receipt  of  the 
completed  deposition  the  trial  counsel  will  notify  the  accused  or  his  counsel  and 
will  give  the  defense  an  opportunity  to  examine  it.  The  trial  counsel,  as  the 
legal  custodian  of  the  deposition,  is  responsible  that  no  alteration  whatever  is 
made  therein. 


23-6 


FEDERAL  REGISTER 


10693 


INCIDENTAL  MATTERS  f  1174 

\ 

(11)  Use  at  trial.  See  796  concerning  the  use  of  depositions  in  trials 
by  summary  courts-martial.  See  145a  for  the  rules  of  evidence  applicable  to 
depositions. 

c.  Written  depositions.  (1)  Submission  of  interrogatories  to  opposition. 
The  side  desiring  a  deposition  on  written  interrogatories  will  submit  to  opposing 
counsel  a  list  of  written  interrogatories  to  be  propounded  to  the  absent  witness. 
Opposing  counsel  may  examine  the  interrogatories  and  will  be  allowed  a  rea¬ 
sonable  time  for  the  preparation  of  cross-interrogatories  and  objections,  if  any. 

(2)  Sending  out  interrogatories.  All  interrogatories  are  entered  upon  - 
any  prescribed  form  as  indicated  by  any  notes  and  instructions  thereon.  The 
trial  counsel  normally  should  send  the  interrogatories  to  the  commanding  of¬ 
ficer  of  the  military  station  nearest  the  witness.  According  to  circumstances, 
the  interrogatories  will  be  accompanied  by  such  of  the  following  as  are  ad¬ 
visable  or  necessary :  A  proper  explanatory  letter,  an  addressed  return  envelope, 

a  subpoena  in  duplicate,  and  a  voucher  for  fees  and  mileage. 

The  return  envelope  should  be  addressed  to  the  trial  counsel  of  the 
court  and  not  to  that  officer  by  name.  The  subpoena  will,  but  the  voucher  will 
not,  be  signed ;  but  both  subpoena  and  voucher  will  be  completed  to  the  extent 
permitted  by  the  known  facts,  and  the  latter  will  be  accompanied  by  the  re¬ 
quired  number  of  copies  of  the  orders  convening  the  court. 

(3)  Action  by  person  receiving  interrogatories.  When  interrogatories 
are  received  by  a  military  officer,  he  will  take  appropriate  action  with  a  view 
to  the  prompt  and  economical  taking  of  the  deposition  by  a  competent  person. 
It  may  be  left  to  the  person  designated  to  take  the  deposition  to  indicate  the 
time  and  place  of  the  taking. 

In  the  event  that  the  deposition  cannot  be  taken  promptly  upon  receipt 
of  the  interrogatories,  the  person  receiving  the  interrogatories  will  take  im¬ 
mediate  steps  to  advise  the  officer  who  requested  the  deposition  of  the  delay  and 
of  the  approximate  date  that  the  deposition  will  be  taken. 

(4)  Procedures.  Before  a  witness  gives  his  answers  to  the  interrogatories 
they  should  be  read  and,  if  necessary,  explained  to  him,  or  he  should  be  permitted 
to  read  them  over  in  order  that  his  answers  may  be  clear,  full,  and  to  the  point. 
The  person  taking  the  deposition  should  not  advise  the  witness  how  he  should 
answer,  but  he  should  endeavor  to  see  that  the  witness  understands  the  questions, 
what  is  desired  to  be  brought  out  by  them,  and  that  the  answers  are  clear,  full, 
and  to  the  point. 

When  the  testimony  is  fully  transcribed  the  deposition  will  ordinarily 
be  submitted  to  the  witness  for  examination  or  read  to  him.  Appropriate  changes 
in  form  or  substance  which  the  witness  desires  to  make  may  be  entered  by  the 
person  taking  the  deposition.  The  deposition  will  then  be  signed  by  the  witness 
unless  the  witness  is  ill  or  cannot  be  found  or  refuses  to  sign.  If  the  deposition 
is  not  signed  by  the  witness,  the  person  taking  the  deposition  will,  over  his  own 
signature,  state  the  reason  for  the  omission  of  the  signature  of  the  witness.  The 
certificate  of  the  person  taking  the  deposition  will  then  be  executed  on  the  forms. 

d.  Oral  depositions.  An  oral  deposition  is  taken  by  propounding  oral  ques¬ 
tions  which  along  with  the  answers  thereto  are  reduced  to  writing  or  other 
verbatim  record.  The  entire  proceeding  is  recorded  verbatim,  and  the  record 
need  not  be  signed  by  the  witness  but  will  normally  be  certified  by  the  officer 
taking  the  deposition.  See  1176  as  to  rules  and  procedures  generally  applicable. 
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118.  CONTEMPTS,  a.  General.  The  power  to  punish  for  contempt  is 
vested  in  general,  special,  and  summary  courts-martial. 

A  court-martial,  provost  court,  or  military  commission  may  punish  for 
contempt  any  person  who  uses  any  menacing  word,  sign,  or  gesture  in  its 
presence,  or  who  disturbs  its  proceedings  by  any  riot  or  disorder.  The  punish¬ 
ment  may  not  exceed  confinement  for  30  days  or  a  fine  of  $100,  or  both  (Art.  48) . 

The  words  “any  person,”  as  used  in  Article  48,  include  all  persons,  whether 
or  not  subject  to  military  law,  except  the  military  judge  and  the  members  of  the 
court.  These  excepted  persons  may  be  punishable  as  indicated  in  41 A 

The  conduct  described  in  Article  48  constitutes  a  direct  contempt.  Neither 
indirect  or  constructive  contempt,  that  is,  that  which  is  not  committed  in  the 
presence  or  immediate  proximity  of  the  court  while  it  is  in  session,  nor  the 
conduct  and  the  action  described  or  referred  to  in  Article  47(a)  is  punishable 
under  Article  48.  ITavingJjeen  duly  subpoenaed,  persons  not  subject  to  military 
law  may  be  prosecuted  and  punished  under  Article  47  for  neglect  or  refusal  to 
appear  or  refusal  to  qualify  as  a  witness  or  to  testify  or  to  produce  evidence. 
Persons  subject  to  military  law  may  be  punished  under  Article  134  for  the 
offenses  discussed  in  this  subparagraph. 

When  requested  by  a  member  of  the  court  or  any  party  to  the  trial  and 
when  the  court  deems  it  advisable,  the  military  judge,  the  president  of  a  special 
court-martial  without  a  military  judge,  or  a  summary  court-martial  may  warn 
a  person  that  his  conduct  is  improper  and  that  his  persistence  therein  may  cause 
the  court  to  hold  him  in  contempt. 

b.  Procedure  when  a  person  is  charged  with  contempt.  When  the  con¬ 
duct  of  a  person  before  a  court-martial  warrants  action  under  Article  48,  the 
regular  proceedings  of  the  court  should  be  suspended  and  the  person  directed 
to  show  cause  why  he  should  not  be  held  in  contempt.  He  will  be  given  an 
opportunity  to  explain  his  conduct.  The  mere  insistence  by  the  person  that  his 
language  or  behavior  was  proper  does  not  necessarily  purge  him  of  contempt. 

When  the  military  judge  is  trying  the  case  alone,  he  will  determine  whether 
a  person  shall  be  held  in  contempt,  and  if  he  so  determines,  he  will  proceed  to 
determine  an  appropriate  punishment  within  the  limits  authorized  by  Article 
48  and  chapter  XXV. 

When  the  court  includes  members,  the  preliminary  question  as  to  whether 
a  person  should  be  held  in  contempt  will  be  disposed  of  by  a  ruling  of  the 
military  judge,  or  the  president  of  a  special  court-martial  without  a  military 
judge,  both  of  which  will  be  made  subject  to  the  objection  of  any  member  of 
the  court. 

Before  asking  whether  any  member  of  the  court  objects  to  his  ruling, 
the  military  judge,  or  the  president  of  a  special  court-martial  without  a  military 
judge,  should  give  the  court  members  such  instruction  as  will  enable  them  to 
understand  the  issue  that  is  before  them  and  the  legal  standards  and  procedure 
by  which  they  will  determine  it  if  objection  is  made.  If  there  is  no  objection  to  a 
preliminary  ruling  that  the  person  not  be  held  in  contempt,  no  further  action 
thereon  is  required,  and  the  court  will  resume  its  regular  proceedings. 

If  any  member  objects  to  the  ruling,  the  court  will  close  and  vote  orally, 
beginning  with  the  junior  in  rank,  and  the  question  shall  be  decided  by  a 
majority  vote.  A  tie  vote  shall  be  a  determination  in  favor  of  the  person  who  is 
being  proceeded  against. 
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If,  as  a  result  of  the  vote  of  the  court,  or  a  ruling  of  the  military  judge  or 
the  president  of  a  special  court-martial  without  a  military  judge  that  is  not 
objected  to,  there  has  been  a  preliminary  determination  that  the  person  be  held 
in  contempt,  the  court  will  close  to  determine,  by  secret  written  ballot,  whether 
he  shall  be  held  in  contempt.  Before  closing  for  a  final  determination,  the  court 
should  be  given  any  instructions  considered  appropriate  by  the  military  judge 
or  the  president  of  a  special  court-martial  without  a  military  judge.  In  the 
event  of  conviction,  the  court  will  also  determine  by  secret  written  ballot  an 
appropriate  punishment  within  the  limits  authorized  by  Article  48  and  chapter 
XX V.  Concurrence  of  two-thirds  of  the  members  present  at  the  time  the  vote 
is  taken  is  required  both  to  convict  and  to  punish  a  person  for  contempt. 

Thereupon  the  court  will  open  and  the  president  will  announce  the  holding 
and  the  punishment,  if  any,  adjudged. 

The  action  thus  taken  is  properly  summary,  a  formal  trial  not  being  re¬ 
quired  and  no  appeal  or  review  being  authorized  except  for  the  automatic  re¬ 
view  by  the  convening  authority. 

Before  resuming  the  original  proceedings,  a  record  will  be  made  in  and 
as  a  part  of  the  regular  record  of  the  case  before  the  court,  showing  the  facts 
concerning  the  contempt  and  the  proceedings  with  reference  to  it ;  or  the  court 
may,  upon  the  accomplishment  of  the  record  of  the  contempt  proceedings,  forth¬ 
with  transmit  the  record  to  the  convening  authority,  appropriate  entries  con¬ 
cerning  this  action  being  entered  in  and  as  a  part  of  the  regular  record.  For  an 
example  of  proceedings  in  contempt,  see  appendix  8c. 

In  order  to  be  effective,  a  punishment  for  contempt  requires  approval  of 
the  convening  authority.  Upon  notification  of  the  action  of  the  court  and  pend¬ 
ing  formal  review  of  the  record  of  the  contempt  proceedings,  the  convening 
authority  may  require  the  person  to  undergo  any  confinement  adjudged  (21  d; 
Art.  57(b)).  The  person  held  in  contempt  shall  be  advised,  in  writing,  of  the 
holding  and  punishment  of  the  court  and  also  of  the  action  of  the  convening 
authority  upon  the  proceedings  for  contempt.  Copies  of  this  communication 
shall  be  furnished  to  such  other  persons  as  may  be  concerned  with  the  execu¬ 
tion  of  the  punishment,  and  a  copy  shall  also  be  included  with  the  record  of 
trial  proper. 

The  court,  instead  of  proceeding  as  stated  above,  may  cause  the  removal 
of  the  offender  and,  in  a  proper  case,  initiate  his  prosecution  before  a  civil  or 
military  court. 

A  person  held  in  contempt  may  be  allowed  to  continue  to  testify  or  to  per¬ 
form  his  functions  before  the  court. 

c.  Place  of  confinement  of  person  held  in  contempt.  The  place  of  con¬ 
finement  for  a  civilian  or  military  person  who  is  held  in  contempt  and  is  to  be 
punished  by  confinement  shall,  upon  approval  of  the  punishment  by  the  con¬ 
vening  authority,  be  designated  by  that  officer. 

119.  EXPENSES  OF  COURTS-MARTIAL.  See  appropriate  regulations 
of  the  Secretary  of  a  Department. 
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GENERAL  CONSIDERATION— INQUIRY  BEFORE  TRIAL-INQUIRY  AND  DETER¬ 
MINATION  BY  COURT— EFFECT  OF  MENTAL  IMPAIRMENT  OR  DEFICIENCY 
UPON  SENTENCE-ACTION  BY  CONVENING  OR  HIGHER  AUTHORITY 

120.  GENERAL  CONSIDERATION,  a.  Insanity.  A  person  is  insane 
within  the  meaning  of  this  chapter  either  if  he  lacked  mental  repsonibility  at 
the  time  of  the  offense  as  defined  in  120&,  or  if  he  lacks  the  requisite  mental 
capacity  at  the  time  of  trial  as  stated  in  120c?. 

b.  General  lack  of  mental  responsibility.  If  a  reasonable  doubt  exists 
as  to  the  mental  responsibility  of  the  accused  for  an  offense  charged,  the  accused 
cannot  be  legally  convicted  of  that  offense  (74a (3)).  A  person  is  not  mentally 
responsible  in  a  criminal  sense  for  an  offense  unless  he  was,  at  the  time,  so  far 
free  from  mental  defect,  disease,  or  derangement  as  to  be  able  concerning  the 
particular  act  charged  both  to  distinguish  right  from  wrong  and  to  adhere  to 
the  right.  The  phrase  “mental  defect,  disease,  or  derangement”  comprehends 
those  irrational  states  of  mind  which  are  the  result  of  deterioration,  destruction, 
or  malfunction  of  the  mental,  as  distinguished  from  the  moral,  faculties.  To 
constitute  lack  of  mental  responsibility,  the  impairment  must  not  only  be  the 
result  of  mental  defect,  disease,  or  derangement  but  must  also  deprive  the 
accused  of  his  ability  to  distinguish  right  from  wrong  or  to  adhere  to  the  right 
as  to  the  act  charged.  Thus,  mere  defect  of  character,  will  power,  or  behavior, 
as  manifested  by  one  or  more  offenses,  ungovernable  passion,  or  otherwise,  does 
not  necessarily  indicate  insanity,  even  though  it  may  demonstrate  a  diminution 
or  impairment  in  ability  to  adhere  to  the  right  with  respect  to  the  act  charged. 
Similarly,  mental  disease,  in  itself,  does  not  always  amount  to  mental  irrespon¬ 
sibility.  For  example,  if  a  person  commits  an  assault  under  psychotic  delusion 
w  ith  a  view  to  redressing  or  revenging  some  supposed  injury  to  his  reputation, 
he  is  nevertheless  mentally  responsible  if  he  knew  at  the  time  that  the  act  was 
contrary  to  law,  and  if  he  was  not  acting  under  an  irresistible  impulse.  On  the 
other  hand,  an  accused  is  not  responsible  for  a  homicide,  if,  as  a  result  of  mental 
disease,  he  had  an  insane  delusion  that  another  person  wTas  in  the  act  of  attempt¬ 
ing  to  kill  him  and  he  thereupon  killed  the  supposed  attacker  under  the  delusion 
that  it  was  necessary  to  kill  the  deceased  to  preserve  his  own  life. 

c.  Partial  mental  responsibility.  A  mental  condition,  not  amounting  to 
a  general  lack  of  mental  responsibility  (120&),  which  produces  a  lack  of  mental 
ability,  at  the  time  of  the  offense,  to  possess  actual  knowledge  or  to  entertain  a 
specific  intent  or  a  premeditated  design  to  kill,  is  a  defense  to  an  offense  having 
one  of  these  states  of  mind  as  an  element.  For  example,  if  premeditated  murder 
is  charged  and  the  court  finds  that,  as  a  result  of  mental  impairment,  not 
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amounting  to  a  general  lack  of  mental  responsibility,  the  accused  at  the  time 
of  the  offense  lacked  the  mental  ability  to  entertain  a  premeditated  design  to 
kill,  the  court  must  find  the  accused  not  guilty  of  premeditated  murder,  but  it 
may  find  him  guilty  of  the  included  offense  of  unpremeditated  murder  as  a 
premeditated  design  to  kill  is  not  an  element  of  the  latter. 

d.  Mental  capacity  at  time  of  trial.  No  person  should  be  brought  to  trial 
unless  he  possesses  sufficient  mental  capacity  to  understand  the  nature  of  the 
proceedings  against  him  and  to  conduct  or  cooperate  intelligently  in  his  defense. 

121.  INQUIRY  BEFORE  TRIAL.  If  it  appears  to  any  commanding 
officer  who  considers  the  disposition  of  charges  as  indicated  in  32,  33,  and  35 
or  to  any  investigating  officer  (34) ,  trial  counsel,  or  defense  counsel  that  there  is 
reason  to  believe  that  the  accused  is  insane  (120c?)  or  was  insane  at  the  time 
of  the  alleged  offense  (1206),  that  fact  and  the  basis  of  the  observation  should 
be  reported  through  appropriate  channels  in  order  that  an  inquiry  into  the 
mental  condition  of  the  accused  may  be  conducted  before  trial.  When  the  report 
indicates  a  reasonable  basis  for  the  belief,  the  matter  will  be  referred  to  a  board 
of  one  or  more  medical  officers  for  their  observation  and  report  as  to  the  sanity 
of  the  accused.  At  least  one  member  of  the  board  should  be  a  psychiatrist.  The 
board  should  be  fully  informed  of  the  reasons  for  doubting  the  sanity  of  the 
accused  and,  in  addition  to  other  requirements,  should  be  required  to  make 
separate  and  distinct  findings  as  to  each  of  the  three  following  questions: 

а.  W  as  the  accused  at  the  time  of  the  alleged  offense  so  far  free  from 
mental  defect,  disease,  or  derangement  as  to  be  able  concerning  the  partic¬ 
ular  acts  charged  to  distinguish  right  from  wrong  (1206)  ? 

б.  Was  the  accused  at  the  time  of  the  alleged  offense  so  far  free  from 
mental  defect,  disease, .or  derangement  as  to  be  able  concerning  the  partic¬ 
ular  acts  charged  to  adhere  to  the  right  (1206)  ? 

c.  Does  the  accused  possess  sufficient  mental  capacity  to  understand 
the  nature  of  the  proceedings  against  him  and  to  conduct  or  cooperate 
intelligently  in  his  defense  (120^)  ? 

To  determine  these  questions  the  board  should  place  the  accused  under  ob¬ 
servation,  examine  him,  and  conduct  any  further  investigation  that  it  deems 
necessary.  On  the  basis  of  this  report,  further  action  in  the  case  may  be  sus¬ 
pended,  the  charges  may  be  dismissed  by  an  officer  competent  to  convene  a  court- 
martial  appropriate  to  try  the  offense  charged,  administrative  action  may  be 
taken  to  discharge  the  accused  from  the  service  on  the  grounds  of  his  mental 
disability,  or  the  charges  may  be  referred  for  trial.  Such  additional  mental 
examinations  may  be  directed  at  any  stage  of  the  proceedings  as  circumstances 
may  require.  The  officer  directing  or  requesting  the  mental  examination  of  the 
accused  will  attach  the  report  of  examination  to  the  charges  if  referred  for 
trial  or  forwarded. 

122.  INQUIRY  AND  DETERMINATION  BY  THE  COURT,  a.  Pre¬ 
sumption  of  sanity;  reasonable  doubt;  burden  of  proof.  The  accused  is 
presumed  initially  to  be  sane  and  to  have  been  sane  at  the  time  of  the  alleged 
offense.  This  presumption  authorizes  the  court  to  assume  that  the  accused  was 
and  is  sane  until  evidence  is  presented  to  the  contrary.  When,  however,  some 
evidence  which  could  reasonably  tend  to  show  that  the  accused  is  insane  (120c?) 
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or  was  insane  at  the  time  of  his  alleged  offense  (1206)  is  introduced  either  by 
the  prosecution  or  by  the  defense  or  on  behalf  of  the  court,  then  the  sanity  of 
the  accused  is  an  essential  issue.  Although  the  defense  usually  raises  the  issue 
of  insanity  by  producing  evidence  of  mental  irresponsibility  or  lack  of  capacity, 
it  is  the  duty  of  the  court  to  call  for  evidence  on  this  matter  whenever  there  is 
reasonable  indication  that  such  an  inquiry  is  warranted  in  the  interest  of  justice. 
The  burden  of  proving  the  sanity  of  the  accused,  like  every  other  fact  necessary 
to  establish  the  offense  alleged,  is  always  on  the  prosecution,  and  when  the 
sanity  of  the  accused  becomes  an  issue,  the  prosecution  should  introduce  any 
available  evidence  tending  to  prove  his  sanity.  If,  in  the  light  of  all  the  evidence, 
including  that  supplied  by  the  inference  of  sanity  (138a(2)),  a  reasonable 
doubt  as  to  the  mental  responsibility  of  the  accused  at  the  time  of  the  offense 
(1206)  remains,  the  court  must  find  the  accused  not  guilty  of  that  offense.  If  a 
reasonable  doubt  extends  only  to  the  accused’s  ability,  at  the  time  of  the  offense, 
to  possess  the  actual  knowledge,  specific  intent,  or  premeditated  design  to  kill 
which  is  an  element  of  the  offense,  the  court  must  find  the  accused  not  guilty  of 
that  offense,  but  it  may  convict  him  of  any  included  offense  which  does  not  re¬ 
quire  proof  of  one  of  these  states  of  mind  and  as  to  which  there  is  not  otherwise 
a  reasonable  doubt.  If  a  reasonable  doubt  as  to  the  mental  capacity  of  the  ac¬ 
cused  at  the  time  of  trial  (120d)  remains,  the  court  will  adjourn  and  transmit  to 
the  convening  authority  the  record  of  its  proceedings  with  a  statement  of  its 
determination  of  the  issue  of  mental  capacity. 

b.  Procedure.  (1)  General.  Different  issues  relating  to  the  sanity  of  an 
accused  may  be  raised  in  a  variety  of  ways  at  any  time  during  the  course  of  a 
trial.  The  method  of  disposing  of  an  issue  depends  upon  the  kind  of  issue  and 
manner  in  which  it  is  raised. 

(2)  Inquiry.  The  actions  and  demeanor  of  the  accused  as  observed  by  the 
court  or  the  bare  assertion  from  a  reliable  source  that  the  accused  is  believed 
to  lack  mental  capacity  or  is  mentally  irresponsible  may  be  sufficient  to 
warrant  inquiry  by  the  court.  It  should  be  remembered,  however,  that  although 
a  person  who  lacks  mental  capacity  or  responsibility  to  the  extent  indicated 
in  120  should  not  be  tried,  sanity  is  presumed  (122cr),  and  a  mere  assertion  that 
a  person  is  insane  is  not  necessarily  sufficient  to  impose  any  burden  of  inquiry 
on  the  court  or  to  raise  the  issue  of  insanity. 

A  request  or  other  action  to  cause  the  court  to  make  inquiry  concerning 
the  accused’s  sanity  may  be  initiated  by  the  military  judge  or  any  member  of 
the  court,  prosecution,  or  defense.  The  military  judge  rales  finally  as  to  whether 
an  inquiry  should  be  made  into  the  mental  capacity  of  the  accused  at  the  time 
of  trial  or  into  the  mental  responsibility  of  the  accused  at  the  time  of  the  offense 
(Art.  51(b) ;  see  1226(3)  and  (4)).  The  president  of  a  special  court-martial 
without  a  military  judge  rules  finally  on  all  questions  of  law  but  rules  subject 
to  objection  by  any  member  on  all  factual  issues.  Thus,  if  the  issue  of  whether 
an  inquiry  should  be  made  into  the  mental  capacity  of  the  accused  at  the 
time  of  trial  or  into  the  mental  responsibility  of  the  accused  at  the  time  of 
the  offense  involves  only  a  legal  determination,  the  president  of  a  special 
court-martial  without  a  military  judge  rules  finally.  When  such  an  issue  is  solely 
one  of  fact,  the  president  of  a  special  court-martial  without  a  military  judge 
rules  subject  to  objection  by  any  member  (Art.  51(b)  ;  see  1226(3)  and  (4)). 
As  to  mixed  questions  of  law  and  fact,  see  576.  Before  asking  whether  any 
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member  objects  to  a  ruling  which  is  subject  to  objection,  the  members  should 
be  given  such  instructions  as  will  enable  them  to  understand  the  question  that 
is  before  them  and  the  legal  standards  and  procedure  by  which  they  will  de¬ 
termine  it  if  objection  is  made.  If  thereafter,  a  member  objects  to  the  ruling, 
the  court  will  close  and  vote  on  whether  an  inquiry  should  be  made  (57/).  A 
tie  vote  of  the  members  upon  a  motion  relating  to  the  sanity  of  the  accused  is 
a  determination  against  the  accused  (Art.  52(c)).  If  it  is  determined  to  make 
an  inquiry,  priority  will  be  given  to  it,  and  the  inquiry  should  exhaust  all 
reasonably  available  sources  of  information  with  respect  to  the  mental  condition 
of  the  accused.  If  it  appears  that  the  inquiry  will  be  protracted  or  if  the  court 
desires  to  hear  expert,  testimony,  the  court  may  adjourn  and  report  the  matter 
to  the  convening  authority  with  its  recommendations.  These  recommendations 
may  include  a  recommendation  that  the  accused  be  examined  as  provided 
in  121  and  that  the  officer  or  officers  conducting  the  examination  be  made 
available  as  witnesses.  As  a  result  of  a  subsequent  report  of  mental  examination 
conducted  under  121,  the  convening  authority  may  withdraw  the  charges  from 
the  court,  hold  the  proceedings  in  abeyance,  refer  the  matter  to  the  court  for  its 
consideration  subject  to  the  provisions  of  122c,  or  take  other  appropriate 
action. 

(3)  Issue  of  mental  capacity  at  time  of  trial.  Regardless  of  the  manner  in 
which  it  is  raised,  the  issue  of  mental  capacity  at  the  time  of  trial  is  always  an 
interlocutory  question,  since  a  determination  in  favor  of  the  accused  has  no 
effect  on  his  guilt  or  innocence  of  an  offense  but  only  interrupts  the  trial  until 
the  incapacity  no  longer  exists.  An  issue  of  mental  capacity  should  be  resolved 
as  early  in  the  trial  as  possible  in  order  to  prevent  confusion  if  an  issue  of  mental 
responsibility  is  also  raised.  The  military  judge  rules  finally  on  the  issue  of 
mental  capacity  at  the  time  of  trial  (57c?).  In  a  special  court-martial  without 
a  military  judge,  the  president  rules  subject  to  objection  by  any  member  of  the 
court  on  the  issue  of  mental  capacity  (57c).  See  1226  (2)  for  instructions  to  be 
given  and  methods  of  ruling  and  voting.  If  it  is  determined  that  a  reasonable 
doubt  exists  as  to  the  requisite  mental  capacity  of  the  accused  (120 d),  this  fact 
shall  be  recorded  and  the  record  of  all  proceedings  held  in  the  case  forwarded 
to  the  convening  authority.  Otherwise,  the  trial  shall  continue.  If  the  convening 
authority  disagrees  with  the  determination  of  the  court  or  if  he  determines  that 
the  disability  was  temporary  and  that  the  accused  has  recovered  his  mental 
capacity,  he  may  return  the  case  to  the  court  with  instructions  to  reconsider  the 
question  and,  if  appropriate,  to  proceed  with  the  trial. 

(4)  Issue  of  mental  responsibility  at  time  of  offense.  Regardless  of 
whether  the  issue  of  mental  responsibility  is  raised  as  an  interlocutory  matter 
by  a  motion  to  dismiss  or  by  the  introduction  of  evidence  on  the  question  of 
guilt  or  innocence,  the  court  must  always  determine  the  issue  in  arriving  at  its 
findings  on  guilt  or  innocence.  When  the  issue  is  raised  by  motion,  however,  it 
may  be  considered  as  an  interlocutory  question  at  the  discretion  of  the  military 
judge  or  the  president  of  a  special  court-martial  without  a  military  judge.  The 
usual  procedure  is  to  submit  the  issue  to  the  court  for  determination  during  its 
deliberations  on  the  findings.  See  1226(2)  for  the  instructions  to  be  given  and 
the  methods  of  ruling  and  voting  when  the  issue  is  treated  as  an  interlocutory 
question.  Wlien  the  issue  is  so  treated,  both  the  military  judge  and  the  president 
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of  a  special  court-martial  without  a  military  judge  rule  subject  to  objection  by 
any  member. 

If  the  court  finds  the  accused  not  mentally  responsible  for  his  acts  (1205) 
upon  an  interlocutory  determination,  it  will  forthwith  enter  findings  of  not 
guilty  as  to  the  proper  charges  and  specifications,  and  forward  the  record  of 
all  proceedings  held  to  the  convening  authority.  If  the  accused  is  found  to  be 
sane,  the  trial  proceeds. 

If  the  issue  of  insanity  is  raised  as  an  interlocutory  question  and  the  court 
finds  the  accused  sane,  the  defense  is  not  precluded  by  this  finding  from  offering 
further  evidence  on  the  issue  of  insanity.  In  considering  its  findings  upon  the 
issue  of  guilt  or  innocence,  if  the  court  entertains  a  reasonable  doubt  that  the 
accused  was  mentally  responsible  for  his  acts  it  will  enter  findings  of  not  guilty 
as  to  the  proper  charges  and  specifications  (1205) . 

c.  Evidence.  The  issue  of  the  sanity  of  the  accused  is  one  of  fact,  and  the 
modes  of  proof  and  rules  of  evidence  with  respect  to  this  issue  are,  generally, 
those  prescribed  in  chapter  XXVII.  Although  the  testimony  of  an  expert  on 
mental  disorders  as  to  his  observations  and  opinion  with  respect  to  the  mental 
condition  of  the  accused  may  be  given  greater  weight  than  that  of  a  lay  witness, 
a  lay  witness  who  is  acquainted  with  the  accused  and  who  has  observed  his 
behavior  may  testify  as  to  his  observations  and  may  also  give  such  an  opinion 
as  to  the  general  mental  condition  of  the  accused  as  may  be  within  the  bounds 
of  the  common  experience  and  means  of  observation  of  men. 

As  in  the  proof  of  other  matters,  evidence  may  be  presented  by  the  testi¬ 
mony  of  witnesses  in  open  session,  depositions  (145a,)  stipulated  testimony, 
or  documentary  evidence. 

So  much  of  the  report  of  a  board  of  medical  officers  or  any  other  medical 
record  as  pertains  to  entries  of  facts  or  events  which  are  properly  admissible 
under  the  official  records  or  business  entry  exceptions  to  the  hearsay  rule  ( 1445, 
c ,  and  d)  may  be  received  in  evidence.  The  opinions  as  to  the  mental  condition 
of  the  accused  contained  in  such  a  report  are  not  within  these  exceptions  to  the 
hearsay  rule.  They  may  be  received  in  evidence  by  stipulation  or,  in  a  proper 
case,  as  memoranda  of  past  recollections  recorded  (146a).  The  report  or  any 
other  pertinent  matter,  although  not  necessarily  admissible  in  evidence,  may 
nevertheless  be  examined  by  the  military  judge,  or  the  president  of  a  special 
court-martial  without  a  military  judge,  for  the  limited  purpose  of  determining 
whether  further  inquiry  into  the  mental  condition  of  the  accused  should  be  made. 
Before  ruling,  the  military  judge,  or  the  president  of  a  special  court-martial 
without  a  military  judge,  should  make  available  to  the  members  of  the  court  any 
portions  of  the  document  which  are  necessary  for  them  to  intelligently  consider 
the  ruling.  The  court  should  be  instructed  that  this  information  is  made  avail¬ 
able  only  for  the  limited  purpose  of  determining  if  further  inquiry  into  the 
mental  condition  should  be  made. 

For  the  rules  of  evidence  as  to  expert  witnesses,  hypothetical  questions,  and 
similar  matters,  see  138e. 

123.  EFFECT  OF  MENTAL  IMPAIRMENT  OR  DEFICIENCY 
UPON  SENTENCE.  In  arriving  at  its  sentence,  the  court  may  consider  any 
evidence  with  respect  to  the  mental  condition  of  the  accused  which  falls  short 
of  creating  a  reasonable  doubt  as  to  his  sanity.  The  fact  that  the  accused  is  a 
person  of  low  intelligence  or  that,  by  virtue  of  a  mental  or  neurological  condi- 
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tion  his  ability  to  adhere  to  the  right  is  diminished,  may  be  a  ^litigating  factor. 
On  the  other  hand,  in  determining  the  severity  of  a  sentence,  the  court  may 
consider  evidence  properly  introduced,  tending  to  show  that  an  accused  has 
little  regard  for  the  rights  of  others,  such  as  evidence  showing  that  he  possesses 
homicidal  tendencies. 

124.  ACTION  BY  CONVENING  OR  HIGHER  AUTHORITY.  After 
consideration  of  the  record  as  a  whole,  if  it  appears  to  the  convening  or  appro¬ 
priate  higher  authority  that  a  reasonable  doubt  exists  as  to  the  sanity  of  the 
accused,  the  findings  of  guilty  affected  by  that  doubt  should  be  disapproved 
and  appropriate  action  taken  with  respect  to  the  sentence.  If  the  doubt  relates 
to  mental  capacity  at  the  time  of  trial,  a  rehearing  may  be  directed  when  the 
incapacity  no  longer  exists. 

Convening  or  higher  authorities  will  take  the  action  prescribed  in  121 
before  taking  action  on  the  record  of  trial  when  it  appeal's  from  the  record  or 
otherwise  that  further  inquiry  as  to  the  mental  condition  of  the  accused  is 
warranted  in  the  interest  of  justice,  regardless  of  whether  the  question  was 
raised  at  the  trial  or  how  it  was  determined  if  raised.  When  further  inquiry 
results  in  a  determination  that  the  accused  lacks  the  mental  capacity  to  under¬ 
stand  the  review  proceedings,  a  conviction  may  not  be  approved  or  affirmed 
under  Articles  64,  65,  or  66  until  the  accused  regains  the  requisite  mental  capac¬ 
ity.  However,  this  should  not  cause  a  delay  in  making  a  determination  in  favor 
of  an  accused  which  will  result  in  the  setting  aside  of  a  conviction.  When 
further  inquiry  after  trial  produces  new  information  which  raises  an  issue 
concerning  mental  responsibility  at  the  time  of  the  offense,  the  affected  charges 
and  specifications  may  be  dismissed  and  appropriate  action  taken  on  the  sen¬ 
tence  or  a  new  trial  or  rehearing  may  be  directed,  as  may  be  appropriate  under 
the  circumstances  of  the  case. 
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GENERAL  LIMITATIONS— MISCELLANEOUS  LIMITATIONS— MAXIMUM  LIMITS 

OF  PUNISHMENTS 


SYNOPSIS  OF  CHAPTER.  In  this  synopsis  the  references  on  the  left 


are  to  paragraphs;  those  on  the  right  are  to  pages. 
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125.  GENERAL  LIMITATIONS.  In  all  cases  of  conviction,  a  court- 
martial  should  adjudge  a  legal,  appropriate,  and  adequate  punishment,  with 
due  regard  for  the  requirements  of  the  code.  See  76a  and  127  for  the  basis  of 
determining  adequate  punishment.  The  punishment  which  a  court-martial  may 
direct  for  an  offense  may  not  exceed  such  limits  as  the  President  may  prescribe 
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for  that  offense  (Art.  56).  See  also  118  (Contempts),  126  (Miscellaneous  limita¬ 
tions),  and  127  (Maximum  limits  of  punishments) . 

No  member  of  the  armed  forces  may  be  placed  in  confinement  in  immediate 
association  with  enemy  prisoners  or  other  foreign  nationals  not  members  of  the 
armed  forces  (Art.  12) ,  nor,  subject  to  the  provisions  as  to  the  effective  date  of 
forfeitures  set  forth  in  126/i(5),  may  any  person  while  being  held  for  trial  or 
the  results  of  trial  be  subjected  to  punishment  or  penalty  other  than  arrest  or 
confinement  upon  the  charges  pending  against  him  (see  Art.  13).  Prisoners 
being  held  for  trial  or  whose  sentences  have  not  yet  been  approved  and  ordered 
executed  will  be  accorded  the  facilities,  accommodations,  treatment,  and  train¬ 
ing  prescribed  in  pertinent  regulations.  During  the  period  that  he  is  held  for 
trial  or  awaiting  action  on  his  sentence,  an  accused  will  not  be  required  to 
observe  either  duty  hours  or  training  schedules  devised  as  punitive  measures, 
required  to  perform  punitive  labor,  nor  required  to  wear  other  than  the  uniform 
prescribed  for  unsentenced  prisoners,  except  that  during  those  periods  he  may 
be  subjected  to  minor  punishment  for  infractions  of  discipline  (see  Art.  13). 

Punishment  by  flogging,  or  by  branding,  marking,  or  tattooing  on  the  body, 
or  any  other  cruel  or  unusual  punishment,  may  not  be  adjudged  by  any  court- 
martial  or  inflicted  upon  any  person  subject  to  the  code.  The  use  of  irons,  single 
or  double,  except  for  the  purpose  of  safe  custody,  is  prohibited  (Art.  55). 

Courts-martial  shall  not  impose  any  punishment  not  sanctioned  by  the 
custom  of  the  service,  such  as  carrying  a  loaded  knapsack,  shaving  the  head, 
placarding,  pillorying,  placing  in  stocks,  or  tying  up  by  the  thumbs.  Loss  of 
good  conduct  time  will  not  be  adjudged  as  punishment  by  a  court-martial. 

Confinement  on  bread  and  water  or  diminished  rations  may  be  adjudged 
only  against  enlisted  members  attached  to  or  embarked  in  a  vessel  and  shall  not 
be  adjudged  in  excess  of  three  days.  However,  the  categories  of  enlisted  per¬ 
sonnel  upon  whom  this  type  of  punishment  may  be  imposed  may  be  limited  by 
regulations  of  the  Secretary  concerned.  A  court-martial  may  not  adjudge  a 
sentence  to  solitary  confinement,  but  a  sentence  to  confinement  on  bread  and 
water  or  diminished  rations  may  be  carried  into  execution  by  confining  the 
prisoner  in  a  place  where  he  can  communicate  only  with  authorized  personnel. 
The  ration  to  be  furnished  an  enlisted  member  undergoing  a  punishment  of 
confinement  on  diminished  rations  is  that  specified  by  the  authority  charged 
with  the  administration  of  the  punishment,  but  the  ration  may  not  consist  solely 
of  bread  and  water  unless  this  punishment  has  been  specifically  adjudged.  When 
any  person  is  sentenced  to  be  confined  on  bread  and  water  or  diminished  rations, 
the  signed  certificate  of  a  medical  officer,  containing  his  opinion  as  to  whether 
serving  the  sentence  would  produce  serious  injury  to  the  health  of  the  accused, 
must  be  obtained  before  the  sentence  is  ordered  into  execution.  The  certificate, 
which  shall  be  attached  to  the  record  of  proceedings,  shall  be  in  the  following 
form : 

“I  certify  that  from  an  examination  of _ , 

and  of  the  place  where  he  is  to  be  confined,  I  am  of  the  opinion  that  the 
execution  of  the  foregoing  sentence  to  confinement  on  (bread  and  water) 
(diminished  rations)  will  (not)  produce  serious  injury  to  his  health.” 

126.  MISCELLANEOUS  LIMITATIONS,  a.  General  comments.  The 

death  penalty  is  mandatory  in  the  case  of  spies  (Art.  106) ;  it  is  mandatory  that 
either  death  or  life  imprisonment  be  adjudged  for  murder  upon  a  finding  of 
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guilty  under  subsections  (1)  or  (4)  of  Article  118.  Punishment  as  adjudged  by 
the  court  must  be  in  conformity  with  the  article  prescribing  the  offense,  and 
may  not  exceed  the  maximum  authorized  for  the  offense  in  the  Table  of  Maxi¬ 
mum  Punishments,  unless  the  limitations  in  the  table  have  been  suspended.  For 
example,  Article  85  (Desertion)  authorizes  such  punishment  other  than  death 
as  a  court-martial  may  direct,  except  in  time  of  war  when  either  death  or  such 
other  punishment  as  a  court-martial  may  direct  is  authorized.  However,  the 
maximum  penalty  that  may  be  adjudged  for  desertion  is  also  limited  by  the 
Table  of  Maximum  Punishments  unless  the  limitations  in  the  table  have  been 
suspended  by  the  President  under  the  authority  of  Article  56,  in  which  event 
only  the  limits  prescribed  in  Article  85  would  govern.  See  127<?(5)  for  offenses 
as  to  which  the  Table  of  Maximum  Punishments  is  automatically  suspended 
upon  declaration  of  war. 

A  court-martial  may  not  adjudge  the  death  penalty  except  for  an  offense 
made  expressly  so  punishable  by  an  article  of  the  code  (Art.  52(b)  (1) ).  See  15a 
(2)  for  an  enumeration  of  the  particular  articles.  Although  an  offense  may  be 
made  expressly  punishable  by  death,  the  death  penalty  cannot  be  adjudged  for 
that  offense  if  the  applicable  limit  of  punishment  prescribed  by  the  President 
under  Article  56  (127)  is  less  than  death,  nor  can  the  death  penalty  be  adjudged 
if  the  convening  authority  has  directed  that  a  case  be  treated  as  not  capital 
(see  Arts.  19,  49(f)).  With  reference  to  the  limitation  on  the  imposition  of  the 
death  penalty  in  the  case  of  a  rehearing  or  new  or  other  trial,  see  81  d  and 
110a(2).  See  145  for  limitations  on  the  use  of  depositions,  former  testimony, 
and  records  of  courts  of  inquiry  in  cases  involving  the  death  sentence  and  on  the 
use  of  records  of  courts  of  inquiry  in  cases  involving  the  dismissal  of  a  commis¬ 
sioned  officer. 

In  adjudging  a  sentence  of  death,  a  court-martial  will  not  prescribe  the 
method  of  execution.  A  dishonorable  discharge  is  by  implication  included  in  a 
death  sentence.  A  sentence  to  death  which  has  been  finally  ordered  executed 
will  be  carried  into  effect  in  the  manner  authorized  or  prescribed  by  regulations 
of  the  Secretary  concerned. 

A  court-martial  may  not  adjudge  an  administrative  separation  from  the 
service,  and  dishonorable  or  bad-conduct  discharge  or  dismissal,  as  appropriate 
according  to  the  status  of  the  accused  (see  126  d  and  e),  are  the  only  forms  of 
punitive  separations  that  may  be  adjudged.  Concerning  the  appropriateness  of 
a  sentence  to  dishonorable  or  bad-conduct  discharge,  see  76a  (3)  and  (4). 

b.  General  courts-martial.  Subject  to  the  provisions  of  this  chapter 
(XXV),  general  courts-martial  may  adjudge  any  punishment  not  forbidden 
by  the  code,  including  the  penalty  of  death  when  specifically  authorized  by  the 
code,  and,  in  appropriate  cases,  any  punishment  permitted  by  the  law  of  war 
(Art.  18).  See  14a  for  jurisdiction  of  a  general  court-martial  composed  of  a 
military  judge  alone. 

c.  Special  and  summary  courts-martial.  (1)  Special  courts-martial.  See 
156  and  Article  19  for  the  limitations  on  the  jurisdiction  of  a  special  court- 
martial  in  adjudging  punishments. 

(2)  Summary  courts-martial.  See  166  and  Article  20  for  the  limitations 
on  the  jurisdiction  of  a  summary  court-martial  in  adjudging  punishments. 

(3)  General  comments.  Special  and  summary  courts-martial  are  not 
limited  to  the  kinds  of  punishments  set  forth  in  Articles  19  and  20.  See  166  as 
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the  apportionment  tliat  may  be  required  if  a  summary  court-martial  wishes 
adjudge  both  confinement  and  restriction.  The  Table  of  Equivalent  Punish¬ 
ments  (127c)  will  be  used  to  make  an  apportionment. 

d.  Commissioned  officers  and  warrant  officers.  In  general,  any  limita¬ 
tion  as  to  the  punishment  that  may  be  imposed  on  a  commissioned  officer  by  a 
court-martial  is  applicable  in  the  case  of  a  warrant  officer.  A  commissioned  or 
warrant  officer  may  not  be  reduced  in  grade  by  any  court-martial.  However,  in 
time  of  war  or  national  emergency  the  Secretary  concerned,  or  such  Under  Sec¬ 
retary  or  Assistant  Secretary  as  may  be  designated  by  him,  may  commute  a 
sentence  of  dismissal  to  reduction  to  any  enlisted  grade  (Art.  71(b) ). 

A  commissioned  officer  or  warrant  officer  may  be  punished  by  a  punitive 
separation  from  the  service  when  convicted  by  general  court-martial  of  any 
offense  in  violation  of  the  code.  The  separation  from  the  service  of  commis¬ 
sioned  officers,  including  commissioned  warrant  officers,  when  adjudged  by 
the  sentence  of  a  general  court-martial,  shall  be  by  dismissal.  The  separation 
from  the  service  of  all  other  warrant  officers  by  sentence  of  a  general  court- 
martial  shall  be  by  dishonorable  discharge. 

Only  a  general  court-martial  may  sentence  a  commissioned  or  warrant 
officer  to  confinement,  and  in  no  case  shall  the  confinement  exceed  the  maxi¬ 
mum  prescribed  for  enlisted  members  by  the  Table  of  Maximum  Punishments. 
A  commissioned  or  warrant  officer  may  not  be  sentenced  to  hard  labor  without 
confinement  in  any  case. 

e.  Enlisted  members;  prisoners  sentenced  to  punitive  discharge.  For 

the  maximum  limits  of  punishment  for  certain  offenses  committed  by  enlisted 
members,  see  127.  Under  Article  58a,  unless  otherwise  provided  in  regula¬ 
tions  prescribed  by  the  Secretary  concerned,  a  court-martial  sentence  of  an 
enlisted  member  in  a  pay  grade  above  E-l,  as  approved  by  the  convening 
authority,  that  includes  (1)  a  dishonorable  or  bad-conduct  discharge,  (2) 
confinement,  or  (3)  hard  labor  without  confinement  reduces  that  member  to 
pay  grade  E-l,  effective  on  the  date  of  that  approval.  If  the  sentence  of  a 
member  who  is  thus  reduced  in  pay  grade  is  set  aside  or  disapproved,  or, 
as  finally  approved,  does  not  include  any  of  these  punishments,  the  rights 
and  privileges  of  which  he  was  deprived  because  of  that  reduction  shall  be 
restored  to  him  and  he  is  entitled  to  the  pay  and  allowances  to  which  he 
would  have  been  entitled,  for  the  period  the  reduction  was  in  effect,  had  lie 
not  been  so  reduced.  Reduction  effected  under  Article  58a  is  not  a  part  of 
the  sentence,  but  is  an  administrative  result  thereof. 

A  court-martial  is  authorized  to  sentence  an  enlisted  member  to  be  reduced 
to  the  lowest  or  any  intermediate  grade.  But  see  166  concerning  the  limita¬ 
tions  on  the  power  of  summary  courts-martial  to  sentence  enlisted  members 
above  the  fourth  enlisted  pay  grade  to  a  reduction. 

If  a  prisoner  already  under  a  suspended  sentence  to  dishonorable  or  bad- 
conduct  discharge  is  tried  by  a  court-martial,  dishonorable  or  bad-conduct 
discharge  may  be  adjudged  as  well  as  other  appropriate  penalties.  However, 
if  a  prisoner  has  been  separated  from  the  service  by  dishonorable  or  bad- 
conduct  discharge,  the  adjudging  of  another  punitive  discharge  would,  in 
general,  be  futile. 

f.  Reprimand;  admonition.  There  is  no  restriction  either  as  to  the  court 
which  may  adjudge  a  reprimand  or  admonition  as  punishment  or  as  to  the 
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persons  subject  to  the  code  upon  whom  this  punishment  may  be  imposed,  but 
the  court  will  not  specify  the  terms  or  wording  of  a  reprimand  or  admonition. 

g.  Restriction  to  limits.  There  is  no  limitation  either  as  to  the  court  which 
may  adjudge  the  punishment  of  restriction  to  limits  or  as  to  the  persons  sub¬ 
ject  to  the  code  upon  whom  it  may  be  imposed.  It  will  not  be  adjudged  in 
excess  of  two  months  and  will  not  in  any  event  operate  to  exempt  the  person 
on  whom  it  is  imposed  from  any  military  duty. 

h.  Forfeiture ;  fine;  detention  of  pay.  (1)  General .  Any  partial  for¬ 
feiture,  fine,  or  detention  of  pay  should  be  adjudged  in  express  terms  and 
stated  in  dollars  only  rather  than  in  dollars  and  cents,  or  in  days’  pay  (see 
app.  13).  In  determining  the  amount  of  a  forfeiture  or  fine,  particularly  a 
large  fine,  the  court  should  consider  the  ability  of  the  accused  to  pay. 

Fines  and  forfeitures  accrue  to  the  United  States  and  cannot  be  adjudged 
by  a  court-martial  for  the  benefit  of  any  individual.  A  court-martial  has  no 
authority  to  provide  by  stoppage,  assignment,  or  otherwise  for  the  settlement 
of  any  pecuniary  liability  whatever,  including  any  liability  to  a  government 
agency,  such  as  a  unit  fund.  A  sentence  directing  an  accused  to  make  a  deposit 
or  a  contribution  of  pay  or  of  other  funds  is  illegal. 

(2)  Forfeiture.  A  forfeiture  is  an  appropriate  form  of  punishment  for 
all  military  personnel  whatever  their  rank  or  status.  Unless  a  total  forfeiture  is 
adjudged,  a  sentence  to  forfeiture  deprives  the  accused  of  the  amount  ex¬ 
pressly  stated  in  the  sentence  and  applies  for  the  period  of  time  expressly 
stated.  Allowances  are  forfeited  only  when  the  sentence  includes  the  forfeiture 
of  all  pay  and  allowances.  Subject  to  the  provisions  of  Article  57(a),  a  for¬ 
feiture  applies  to  pay  and  allowances  which  accrue  during  the  enlistment,  ex¬ 
tension  of  enlistment,  or  other  engagement  or  obligation  of  service  in  which 
the  accused  is  serving  at  the  time  the  sentence  is  adjudged.  Forfeiture  of  a  mem-, 
ber’s  deposits  or  of  the  interest  thereon  cannot  be  adjudged  by  sentence  of  a 
court-martial.  A  forfeiture  may  not  be  applied  to  money  to  be  paid  by  an  em¬ 
ployer  other  than  the  United  States.  A  general  court-martial  is  not  limited 
as  to  the  amount  of  forfeiture  it  may  adjudge.  For  the  limit  of  jurisdiction  of 
a  special  or  a  summary  court-martial  to  adjudge  a  forfeiture,  see  15&  and  16&. 

The  maximum  amount  of  a  partial  forfeiture  (app.  13)  is  computed 
by  using  the  basic  pay  authorized  for  the  cumulative  years  of  service  of  the 
accused  and,  if  no  confinement  is  adjudged,  any  sea  or  foreign  duty  pay.  When 
a  sentence  includes  a  reduction  of  an  enlisted  member,  expressly  or  by  operation 
of  law  (see  Art.  58a)  and  whether  or  not  suspended,  the  forfeiture  must  be 
based  on  the  pay  for  the  reduced  grade.  Additionally,  any  monthy  contribution 
which  an  enlisted  member  is  required  to  make,  or  will  be  required  to  make  as 
the  result  of  a  sentence  including  a  reduction,  in  order  to  entitle  him  to  a  basic 
allowance  for  quarters  must  be  deducted  before  the  amount  of  pay  subject  to 
forfeiture  is  computed.  However,  other  allotments  need  not  be  deducted.  The 
term  “basic  pay”  includes  no  element  of  pay  other  than  the  basic  pay  of  the 
grade  or  class  within  grade  as  fixed  by  statute  and  does  not  include  special  pay 
for  a  special  qualification  such  as  diving  pay,  or  incentive  pay  for  the  perform¬ 
ance  of  hazardous  duties  such  as  flying,  parachute  jumping,  or  duty  on  board 
a  submarine.  See  appropriate  regulations  of  the  Secretary  of  a  Department  as 
to  periods  which  may  not  be  counted  in  computing  increase  of  pay  for  length 
of  service. 
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The  terms  “forfeiture  of  all  pay  and  allowances”  and  “to  forfeit  all  pay 
and  allowances,”  as  used  in  88,  this  chapter  (XXV),  and  appendix  13  mean 
the  forfeiture  of  all  pay  and  allowances  becoming  due  on  and  after  the  date  a 
lawfully  adjudged  sentence  is  approved  by  the  convening  authority.  But  see 
88<f(3)  with  respect  to  the  suspension  or  deferral  of  forfeitures  in  certain 
cases.  See,  generally,  as  to  forfeitures,  applicable  regulations  of  the  Secretary  of 
a  Department. 

(3)  Fine.  Whereas  a  forfeiture  deprives  the  accused  of  all  or  part  of  his 
pay  only  as  it  accrues,  a  fine,  when  ordered  executed,  is  in  the  nature  of  a  judg¬ 
ment  and  makes  him  immediately  liable  to  the  United  States  for  the  entire 
amount  of  money  specified  in  the  sentence.  All  courts-martial  have  the  power 
to  adjudge  fines  instead  of  forfeitures  in  cases  involving  members  of  the  armed 
forces.  General  courts-martial  have  the  further  power  to  adjudge  fines  in  ad¬ 
dition  to  forfeitures  in  appropriate  cases.  See  Section  B,  127c.  Special  and  sum¬ 
mary  courts-martial  may  not  adjudge  any  fine  in  excess  of  the  total  amount  of 
forfeitures  which  may  be  adjudged  in  a  case.  A  fine  normally  should  not  be 
adjudged  against  a  member  of  the  armed  forces  unless  the  accused  was  unjustly 
enriched  as  the  result  of  the  offense  of  which  he  is  convicted.  However,  a  fine 
may  always  be  imposed  as  a  punishment  for  contempt  (Art.  48). 

In  general,  a  court-martial  has  the  same  power  to  fine  a  prisoner  of  war 
that  it  has  to  fine  a  member  of  the  armed  forces.  Ordinarily,  a  fine,  rather  than 
a  forfeiture,  is  the  proper  monetary  penalty  to  be  adjudged  against  a  civilian 
subject  to  military  law.  In  order  to  enforce  collection,  a  fine  may  be  accom¬ 
panied  by  a  provision  in  the  sentence  that,  in  the  event  the  fine  is  not  paid,  the 
person  fined  shall,  in  addition  to  any  period  of  confinement  adjudged,  be 
further  confined  until  a  fixed  period  considered  an  equivalent  punishment  to 
the  fine  has  expired  (see  app.  13,  form  11).  The  total  period  of  confinement  so 
adjudged  shall  not  exceed  the  jurisdictional  limitations  of  the  court  (155,  165, 
1265). 

(4)  Detention  of  pay.  Detention  of  pay  is  a  less  severe  form  of  punish¬ 
ment  than  a  forfeiture  in  that  the  amount  detained  is  ultimately  returned  to  the 
accused.  The  period  for  which  the  pay  is  to  be  detained  may  not  exceed  one  year 
from  the  date  the  sentence  is  ordered  executed.  Summary  courts-martial  may 
not  adjudge  detention  of  pay  of  more  than  two-tliirds  of  one  month’s  pay.  All 
other  courts-martial  may  not  adjudge  detention  of  pay  of  more  than  two-thirds 
pay  per  month  for  three  months.  The  rules  prescribed  in  1265.(2)  for  determin¬ 
ing  maximum  allowable  partial  forfeitures  also  apply  in  determining  the  maxi¬ 
mum  detention  that  may  be  adjudged  in  a  case.  The  amount  of  pay  detained  is 
returned  to  the  accused  at  the  expiration  of  the  specified  period  of  detention  or 
the  offender’s  term  of  service,  whichever  is  earlier. 

(5)  Effective  date  of  certain  sentences.  See  Article  57.  Whenever  a  sen¬ 
tence  of  a  court-martial  as  approved  includes  a  forfeiture  of  pay  or  allowances 
in  addition  to  confinement  not  suspended  or  deferred,  the  forfeiture  will  apply 
to  pay  or  allowances  becoming  due  on  and  after  the  date  the  sentence  is  approved 
by  the  convening  authority.  However,  a  convening  authority  may  defer  the 
effective  date  of  forfeitures  by  providing  specifically  therefor  in  his  action.  See 
88c? (3).  No  forfeiture  shall  extend  to  any  pay  or  allowances  accrued  before  the 
date  a  sentence  is  approved  by  the  convening  authority.  Except  as  provided 
above,  all  other  sentences  to  forfeiture  and  sentences  to  fine  or  detention  of  pay 
become  effective  on  the  date  the  sentence  is  ordered  executed. 
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i.  Suspension  from  rank,  command,  or  duty;  loss  of  rank,  promotion, 
numbers,  or  seniority.  Sentences  to  suspension  from  rank,  command,  or  duty 
are  not  authorized. 

Sentences  to  loss  of  rank  or  promotion  are  not  authorized  except  as  provided 
below. 

Sentences  to  loss  of  numbers,  lineal  position,  or  seniority  are  authorized 
only  in  cases  of  Navy,  Marine  Corps,  and  Coast  Guard  officers.  All  losses  of 
numbers  will  be  numbers  in  the  appropriate  lineal  list.  For  line  officers,  it  will 
be  numbers  of  officers  not  restricted  in  the  performance  of  duty.  For  officers  of 
staff  corps,  it  will  be  numbers  corresponding  to  line  officers  not  restricted  in  the 
performance  of  duty. 

j.  Confinement  at  hard  labor.  Any  person  subject  to  trial  by  court- 
martial  may  be  sentenced  to  confinement  at  bard  labor.  A  sentence  to  confine¬ 
ment  does  not  of  itself  automatically  result  in  any  fine  or  forfeiture  of  pay  or 
allowances.  The  place  of  confinement  will  not  be  designated  by  the  court.  See, 
in  this  respect,  93. 

Any  period  of  confinement  included  in  a  sentence  of  a  court-martial  begins 
to  run  from  the  date  the  sentence  is  adjudged  by  the  court-martial,  but  periods 
during  which  the  sentence  to  confinement  is  suspended  or  the  service  thereof  is 
deferred  shall  be  excluded  in  computing  the  service  of  the  term  of  confinement 
(Art.  57(b)).  See  also  97c,  88/  and  Article  14  concerning  the  interruption  of 
the  execution  or  the  running  of  a  sentence  to  confinement. 

Confinement  without  hard  labor  should  not  be  adjudged.  The  omission  erf 
the  words  “hard  labor’'  from  any  sentence  of  a  court-martial  adjudging  confine¬ 
ment  does  not  deprive  the  authority  executing  that  sentence  of  the  power  to 
require  hard  labor  as  a  part  of  the  punishment  (Art.  58  (b) ) . 

k.  Hard  labor  without  confinement.  Hard  labor  without  confinement 
will  not  be  adjudged  in  excess  of  three  months.  A  summary  court-martial  will 
not  adjudge  hard  labor  without  confinement  in  excess  of  45  days.  It  may  be 
adjudged  only  in  the  cases  of  enlisted  members.  Hard  labor  without  confine¬ 
ment,  adjudged  as  punishment  by  courts-martial,  shall  be  performed  in  addi¬ 
tion  to  other  regular  duties  which  fall  to  enlisted  members;  and  no  enlisted 
member  shall  be  excused  or  relieved  from  any  military  duty  for  thq  purpose  of 
performing  it.  A  sentence  imposing  hard  labor  without  confinement  shall  be 
considered  satisfied  when  the  enlisted  member  shall  have  performed  hard  labor 
during  available  time  in  addition  to  performing  his  military  duties.  Normally, 
the  immediate  commanding  officer  of  the  accused  will  designate  the  amount  and 
character  of  tlie  labor  to  be  performed.  The  daily  performance  of  the  designated 
hard  labor  before  or  after  routine  duties  are  completed  satisfies  the  sentence 
whether  the  particular  daily  assignment  requires  one,  two,  or  more  hours. 
Upon  completion  of  the  daily  assignment,  the  accused  should  be  permitted  to 
take  leave  or  lil>erty  to  which  he  properly  is  entitled. 

127.  MAXIMUM  LIMITS  OF  PUNISHMENTS,  a.  Persons  and 

offenses.  The  limits  prescribed  herein  (127)  will  be  applied  by  courts-martial 
in  cases  of  enlisted  members  and  prisoners  sentenced  to  punitive  discharge. 
These  limitations,  though  not  binding  upon  courts  sentencing  commissioned 
officers,  warrant  officers,  aviation  cadets,  cadets,  midshipmen,  and  civilians  sub¬ 
ject  to  military  law,  except  as  stated  in  12G<7,  may  be  used  as  a  guide,  subject  to 
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any  exceptions  deemed  warranted  for  determining  the  appropriate  punishment 
for  those  persons.  These  limitations  will  also  be  applied  insofar  as  applicable  in 
the  cases  of  enlisted  prisoners  of  war. 

h.  General  limitations.  The  limitations  herein  (127)  do  not  exclude  any 
other  applicable  limitations  (81<f,  125,  126).  In  using  the  Table  of  Maximum 
Punishments  to  determine  the  maximum  allowable  sentence  in  a  case,  it  must  be 
remembered  that  summary  and  special  courts-martial  may  not  adjudge  punish¬ 
ments  in  excess  of  those  prescribed  in  156  and  166  even  when  the  table  prescribes 
a  maximum  in  excess  thereof.  See  766  and  81cZ  for  rules  concerning  sentence 
instructions  when  sentence  limitations  apply. 

c.  Maximum  punishments.  (1)  Applicability  and  me  of  Table  of  Maxi¬ 
mum  Punishments.  The  punishment  stated  opposite  each  offense  listed  in  the 
Table  of  Maximum  Punishments  is  hereby  prescribed  as  the  maximum  punish¬ 
ment  for  that  offense,  and  for  any  lesser  included  offense  if  the  latter  is  not 
listed,  and  for  any  offense  closely  related  to  either  if  not  listed.  If  an  offense  not 
listed  in  the  table  is  included  in  an  offense  which  is  listed  and  is  also  closely 
related  to  some  other  listed  offense,  the  lesser  punishment  prescribed  for  either 
the  included  or  closely  related  offense  will  prevail  as  the  maximum  limit  of 
punishment.  However,  if  the  offense  is  closely  related  to  more  than  one  listed 
offense,  the  maximum  punishment  for  the  most  closely  related  offense  shall  be 
used  in  making  this  determination. 

Offenses  not  listed  in  the  table  and  not  included  within  an  offense  listed, 
or  not  closely  related  to  either,  are  punishable  as  authorized  by  the  United 
States  Code  (see,  generally,  Title  18)  or  the  Code  of  the  District  of  Columbia, 
w  hichever  prescribed  punishment  is  the  lesser,  or  as  authorized  by  the  custom 
of  the  service.  When  the  maximum  punishment  is  thus  determined  by  reference 
to  the  United  States  Code  or  the  Code  of  the  District  of  Columbia  and  the  re¬ 
spective  Code  provides  for  confinement  or  imprisonment  for  a  specified  period 
or  not  more  than  a  specified  period,  the  maximum  punishment  by  court-martial 
includes  confinement  at  hard  labor  for  that  period.  If  the  period  is  one  year  or 
more,  the  maximum  punishment  by  court-martial  also  includes  a  dishonorable 
discharge  and  total  forfeitures;  if  six  months  or  more,  a  bad-conduct  discharge 
and  total  forfeitures.  With  respect  to  other  matters  which  properly  may  be 
considered  in  fixing  punishment,  see  76a,  123,  and  154a. 

The  maximum  punishment  prescribed  for  the  offense  should  be  restricted  to 
those  cases  in  which,  due  to  aggravating  circumstances,  the  greatest  permissible 
punishment  should,  in  the  discretion  of  the  court,  be  imposed.  In  this  connec¬ 
tion,  see  76a  (Sentence — Basis  for  determining)  and  886  (Determining  what 
sentence  should  be  approved). 

The  limitations  are  for  each  separate  offense,  not  for  each  separate  charge. 
In  this  connection,  see  76a(5).  For  several  separate  and  distinct  offenses,  even 
though  they  are  alleged  under  the  same  charge,  the  court  may,  in  its  discretion, 
where  the  circumstances  warrant  severity,  adjudge  in  its  sentence  the  aggregate 
of  the  limit  of  punishment  for  each  separate  and  distinct  offense.  In  determining 
the  maximum  punishment  for  two  or  more  separate  and  distinct,  but  like, 
offenses  against  property,  the  values  as  found  in  different  specifications  cannot 
be  aggregated,  as  if  alleged  in  a  single  specification,  for  the  purpose  of  increas¬ 
ing  the  maximum  punishment. 


25-8 


FEDERAL  REGISTER 


10711 


PUNISHMENTS  1  127c 

(2)  Applicability  and  use  of  Table  of  Equivalent  Punishments.  The 
Table  of  Maximum  Punishments,  which  lists  the  maximum  punishment  in 
terms  of  confinement  or  forfeiture,  or  both,  contains  no  reference  to  lesser  forms 
of  punishment,  such  as  hard  labor  without  confinement,  restriction  to  limits, 
or  detention  of  pay,  which  are  appropriate  for  many  minor  offenses.  In  the  case 
of  enlisted  members,  the  court  in  its  discretion  may  substitute  at  the  following 
rates  other  punishments  for  those  listed  in  the  table: 


Table  of  Equivalent  Punishments 


Confinement  on 
bread  and  water 
or  diminished 
rations* 

Confine¬ 
ment  at 
hard  labor 

Hard  labor 
without  con¬ 
finement 

Restric¬ 
tion  to 
limits 

Forfeiture 

Detention 

M  day... . . 

1  day - 

V/i  days.... 

2  days.. _ 

1  day’s 
pay 

1  Yt  day’s 
pay 

•Maximum  authorized  is  3  days  (125). 


The  foregoing  table  may  be  used  in  a  variety  of  ways  to  determine  sub¬ 
stitute  punishments.  Thus,  if  an  enlisted  member  is  convicted  of  an  offense  for 
which  the  maximum  forfeiture  is  two-thirds  of  one  month’s  pay,  the  court  may 
substitute  other  punishments,  at  the  above  indicated  rates,  for  all  or  part  of 
the  20  days’  forfeiture.  For  example,  it  may  impose  forfeiture  of  10  days’  pay 
and  for  the  remaining  10  days’  forfeiture  it  may  substitute  10  days’  confine¬ 
ment,  or  15  days’  hard  labor  without  confinement,  or  20  days’  restriction. 
Similarly,  if  the  authorized  punishment  for  an  offense  is  confinement  at  hard 
labor  for  one  month  and  forfeiture  of  two-thirds  of  one  month’s  pay,  the  court 
may,  for  example,  by  substitution  adjudge  hard  labor  wdthout  confinement  for 
15  days  (1^2  for  1)}  restriction  to  limits  for  40  days  (2  for  1),  and  forfeiture, 
of  two-thirds  pay  for  one  month.  However,  in  making  substitutions  the  court 
must  observe  the  limitations  on  its  jurisdiction  and  on  particular  types  of  pun¬ 
ishment.  For  instance,  the  two  examples  given  above  would  not  be  applicable 
in  a  trial  by  summary  court-martial  of  an  enlisted  member  above  the  fourth 
enlisted  pay  grade,  as  confinement  or  hard  labor  without  confinement  cannot 
be  adjudged  (165).  Also,  if  the  authorized  punishment  for  an  offense  is  con¬ 
finement  at  hard  labor  for  one  month  and  forfeiture  of  two-thirds  pay  for  one 
month,  a  summary  court-martial  could  not  adjudge  additional  forfeitures  in 
lieu  of  any  part  of  the  confinement,  since  it  has  no  jurisdiction  to  adjudge  a 
forfeiture  of  more  than  two-thirds  of  one  month’s  pay.  Similarly,  if  the  au¬ 
thorized  punishment  for  an  offense  is  confinement  at  hard  labor  for  two  months 
and  forfeiture  of  two-thirds  pay  per  month  for  two  months,  no  court  can  sub¬ 
stitute  restriction  to  the  limits  for  all  of  the  confinement  (that  is,  2  x  60,  or  120 
days)  since  in  no  event  may  restriction  be  imposed  in  excess  of  two  months  (60 
days).  Since  confinement  and  restriction  are  both  forms  of  deprivation  of 
liberty,  only  one  of  these  two  punishments  may  be  imposed  in  the  maximum 
amount  in  any  one  sentence — an  apportionment  must  be  made  if  it  is  desired 
to  adjudge  both  forms  of  punishment  in  one  and  the  same  sentence  (165).  Sub¬ 
stituted  punishments  are  of  importance  chiefly  in  cases  of  minor  offenses.  By 


25-9 


10712 


FEDERAL  REGISTER 


1  127c  CHAPTER  XXV 

substituting  additional  forfeitures,  or  hard  labor  without  confinement,  the 
accused  will  be  adequately  punished  but  will  not  be  prevented  from  performing 
his  regular  duties. 

(3)  Computation  of  period  of  unauthorized  absence.  In  computing  time 
of  absence  without  leave,  any  one  continuous  period  of  absence  found  that  totals 
not  more  than  24  hours  is  counted  as  a  day ;  any  such  period  found  that  totals 
more  than  24  hours  and  not  more  than  48  hours  is  counted  as  two  days,  and 
so  on.  The  hours  of  departure  and  return  on  different  dates  are  assumed  to  be 
the  same  if  both  are  not  found.  For  example,  if  an  accused  is  convicted  of  an 
absence  without  leave  from  0600  hours,  4  April,  to  1000  hours,  7  April,  of  the 
same  year  (76  hours),  the  maximum  punishment  would  be  based  on  an  absence 
of  four  days.  However,  if  the  accused  is  convicted  simply  of  an  absence  from 
4  to  7  April,  the  maximum  punishment  would  be  based  on  an  absence  of  three 
days  (72 hours). 

(4)  Punitive  discharges.  A  bad-conduct  discharge  may  be  adjudged  upon 
conviction  of  any  offense  for  which  a  dishonorable  discharge  is  authorized  in 
the  table.  In  determining  whether  a  bad-conduct  discharge  is  more  appropriate 
than  a  dishonorable  discharge,  see  76a (3)  and  (4) . 

(5)  Automatic  suspension  of  limitations.  Immediately  upon  a  declara¬ 
tion  of  war  subsequent  to  the  effective  date  of  this  manual,  the  prescribed  limita¬ 
tions  on  punishment  for  violations  of  Articles  82,  85,  86(3),  87,  90,  91(1)  and 
(2),  113,  and  115  automatically  will  be  suspended  and  will  not  apply  until  the 
formal  termination  of  the  war  or  until  restored  by  Executive  Order  before 
formal  termination. 

(6)  Arrangement  of  Table  of  Maximum  Punishments.  The  headings  of 
the  table  and  the  descriptions  of  offenses  therein  are  condensed  for  convenience 
of  arrangement,  are  intended  solely  to  identify  the  portions  of  this  manual  and 
the  offenses  to  which  they  pertain,  and  do  not  define  any  offense.  In  the  case  of 
a  discrepancy  between  a  heading  or  description  of  an  offense  in  the  table  and 
any  other  part  of  this  manual,  the  other  part  shall  be  controlling.  The  descrip¬ 
tions  of  offenses  do  not  purport  to  define  either  the  elements  of  proof  of  (ch. 
XXVIII)  or  the  form  of  pleading  for  (app.  6)  the  various  offenses. 


TABLE  OF  MAXIMUM  PUNISHMENTS 

SECTION  A 


Punishments 

Ar¬ 

ticle 

Offenses 

Dishonorable 
discharge, 
forfeiture  of 
all  pay  and 
allowances 

Bad -conduct 
discharge, 
forfeiture  of 
all  pay  and 
allowances 

Confinement  at 
hard  labor  not 
to  exceed— 

Forfeiture 
of  two 
thirds  pay 
per  month 
not  to 
exceed— 

Years 

Months 

Months 

77 

78 

79 

Principals.3 

Accessory  after  the  fact.3 

Conviction  of  lesser  included  offense.  (See  168  and 
Art.  79.) 

'  Any  person  punishable  under  the  code  who  aids,  abets,  counsels,  commands,  procures,  or  causes  the  commission 
of  an  offense  punishable  by  the  code  shall,  unless  otherwise  specifically  prescribed,  be  subject  to  the  maximum  punish¬ 
ment  authorized  for  the  commission  of  the  offense. 


3  Any  person  subject  to  the  code  who  Is  found  guilty  as  an  accessory  after  the  fact  to  an  offense  punishable  by  the 
code  shall  be  subject  to  the  maximum  punishment  authorized  for  the  offense  to  which  he  is  an  accessory,  except  that  In 
no  case  shall  the  death  penalty  be  imposed  nor  the  confinement  authorized  exceed  more  than  one-half  of  the  maximum 
confinement  authorized  for  that  offense,  nor  shall  the  period  of  confinement  In  any  case,  including  offenses  for  which 
tfe  imprisonment  may  be  adjudged,  exceed  10  years. 
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Ar¬ 

ticle 


Punishments 

Offenses 

Dishonorable 
discharge, 
forfeiture  of 
all  pay  and 
allowances 

Bad -conduct 
discharge, 
forfeiture  of 
all  pay  and 
allowances 

Confinement  at 
hard  labor  not 
to  exceed — 

Forfeiture 
of  two- 
thirds  pay 
per  month 
not  to 
exceed— 

Years 

Months 

Months 

Attempts.* 

Conspiracy.4 

Soliciting  or  advising  another: 

If  the  offense  is  not  committed  or  attempted— 

To  desert . 

Yes . 

3 

Yes . 

10 

If  the  offense  is  not  committed— 

To  commit  an  act  of  misbehavior  before  the 

Yes . 

10 

enemy. 

Yes . 

10 

Fraudulent  enlistment: 

Procured  by  means  of  false  representation  con¬ 
cerning.  or  failure  fully  to  disclose,  any  detail  of 

Yes _ 

5 

membership  in,  association  with,  or  activities 
in  connection  with,  any  of  the  organizations, 
associations,  movements,  groups,  or  combina¬ 
tions  listed  in  the  enlistment  documents  proc¬ 
essed  and  noted  at  the  time  of  enlistment. 

Yes. . 

1 

Yes.... . 

5 

Effecting  an  unlawful  enlistment  or  appointment: 

Of  a  person  having  membership  in,  association 
with,  or  activities  in  connection  with,  any  pro- 

Yes . 

5 

hibited  organization,  association,  movement, 
group,  or  combination  listed  in  enlistment  or 
appointment  documents. 

Yes . 

1 

Yes . 

5 

j  Desertion: 

With  intent  to  avoid  hazardous  duty  or  to  shirk 
important  service. 

Yes . 

6 

j  Other  cases  of— 

Yes . 

3 

Yes . 

2 

|  Attempted  desertion: 

j  With  intent  to  avoid  hazardous  duty  or  to  shirk 
important  service. 

Yes . 

5 

Yes . 

i 

[  Absence  without  leave: 

!  Failing  to  go  to,  or  going  from,  the  appointed 
place  of  duty. 

1 

1 

From  unit,  organization,  or  other  place  of  duty — 

1 

1 

For  more  than  3  days  but  not  more  than  30  days. 

6 

6 

i 

3 

3 

6 

6 

6 

Missing  movement  of  ship,  aircraft,  or  unit: 

Yes . 

i 

Yes . 

6 

Behaving  with  disrespect  toward  his  superior 
commissioned  officer. 

Yes . 

6 

3  Unless  otherwise  provided  in  this  table,  any  person  subject  to  the  code  who  is  found  guilty  of  an  attempt  to  commit 
any  offense  punishable  by  the  code  shall  be  subject  to  the  same  maximum  punishment  authorized  for  the  commission  of 
the  offense  attempted,  except  that  in  no  case  shall  the  death  penalty  be  imposed  nor  the  authorized  period  of  confinement 
exceed  20  years. 

4  Any  person  subject  to  the  code  who  is  found  guilty  of  conspiracy  shall  be  subject  to  the  maximum  punishment 
authorized  for  the  offense  which  is  the  object  of  the  conspiracy,  except  that  in  no  case  shall  the  death  penalty  be  imposed. 
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Punishments 

Ar¬ 

ticle 

Offenses 

Dishonorable 
discharge, 
forfeiture  of 
all  pay  and 
allowances 

Bad-conduct 
discharge, 
forfeiture  of 
all  pay  and 
allowances 

Confinement  at 
hard  labor  not 
to  exceed— 

Forfeiture 
of  two- 
thirds  pay 
per  month 
not  to 
exceed — 

Years 

Months 

Months 

90 

Striking,  drawing,  or  lifting  up  any  weapon  or 
offering  any  violence  to  his  superior  commis¬ 
sioned  officer  in  the  execution  of  his  office. 

Willfully  disobeying  a  lawful  order  of  his  superior 
commissioned  officer. 

Striking  or  otherwise  assaulting,  while  in  the 
execution  of  his  office,  a: 

10  . 

Yes . 

5  . 

91 

Yes . 

6 

Yes . 

1 

Willfully  disobeying  the  lawful  order  of  a: 

Yes . 

2 

Yes . 

6 

Treating  with  contempt  or  being  disrespectful  in 
language  or  deportment,  while  in  the  execution 
of  his  office  a: 

Yes . 

6 

Noncommissioned  or  petty  officer . 

3 

3 

92 

Violating  or  failing  to  obey  any  lawful  general  order 
or  regulation.1 

Knowingly  failing  to  obey  any  other  lawful  order  5. . 

Yes . 

2 

Yes . 

6 

Being  derelict  in  the  performance  of  duties . 

3 

s 

93 

Cruelty  toward  or  oppression  or  maltreatment  of 
any  person  subject  to  his  orders. 

Mutiny,  sedition,  failing  to  report,  etc.  (See  Art. 
94.) 

Resisting  apprehension . 

Yes . 

1 

94 

95 

Yes . 

1 

Yes . 

6 

Escaping  from  custody  or  confinement . 

Yes . 

1 

96 

Releasing,  without  proper  authority,  a  prisoner 
duly  committed  to  his  charge. 

Suffering  a  prisoner  duly  committed  to  his  charge 
to  escape: 

Yes . . 

2 

Yes . 

2 

Through  neglect . 

Yes . 

i 

97 

Unlawful  detention  of  another . 

.  Yes.. . 

3 

98 

Unnecessary  delay  in  disposing  of  a  case,  or  failing 
to  enforce  or  comply  with  procedural  rules. 

Misbehavior  before  the  enemy.  (See  Art.  99.) 

Subordinate  compelling  surrender.  (See  Art.  100.) 

Improper  use  of  countersign.  (See  Art.  101.) 

Knowingly  forcing  a  safeguard.  (See  Art.  102.) 

Captured  or  abandoned  property,  failing  to  secure, 
give  notice  and  turn  over,  selling,  or  otherwise 
wrongfully  dealing  in  or  disposing  of: 

Of  a  value  of  $50  or  less . 

Yes . 

6 

99 

100 

101 

102 

103 

.  Yes . 

6 

Of  a  value  of  $100  or  less  and  more  than  $50. . . 

.  Yes.. . 

1 

Of  a  value  of  more  than  $100 . . . 

.  Yes . 

6 

104 

106 

Looting  or  pillaging.  (Any  punishment  other  than 
death.) 

Aiding  the  enemy.  (See  Art.  104.) 

Misconduct  as  a  prisoner.  (Any  punishment  other 
than  death.) 

•  This  punishment  does  not  apply  in  the  following  cases: 

(1)  If  in  the  absence  of  the  order  or  regulation  which  was  violated  or  not  obeyed  the  accused  would  on  the  same  facts 
be  subject  to  conviction  for  another  specific  offense  for  which  a  lesser  punishment  is  prescribed  in  this  table. 

(2)  If  the  violation  or  failure  to  obey  is  a  breach  of  restraint  Imposed  as  a  result  of  an  order. 

In  these  instances,  the  maximum  punishment  is  that  specifically  prescribed  elsewhere  in  this  table  for  the  offense. 
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Punishments 

Ar¬ 

ticle 

.  .  Offenses^  I] 

Dishonorable 
discharge, 
forfeiture  of 
all  pay  and 
allowances 

Bad-conduct 
discharge, 
forfeiture  of 
all  pay  and 
allowances 

Confinement  at 
hard  labor  not 
to  exceed — 

Forfeiture 
of  two- 
thirds  pay 
per  month 
not  to 
exceed— 

Years  | 

Months 

Months 

106 

107 

Spies.  (See  Art.  106.) 

Signing  any  false  record,  return,  regulation,  order, 
or  other  official  document. 

Making  any  other  false  official  statement: 

Yes. . 

l  ! 

Yes . 

l 

3 

3 

108 

Selling  or  otherwise  disposing  of  military  property 
of  the  United  States: 

Yes. 

6 

Yes . 

l 

Yes . 

5 

Through  neglect  damaging,  destroying,  or  losing, 
or  through  neglect  suffering  to  be  lost,  damaged, 
destroyed,  sold,  or  wrongfully  disposed  of,  mili¬ 
tary  property  of  the  United  States  of  a  valuo  or 
damage: 

3 

3 

6 

6 

Yes. 

1 

Willfully  damaging,  destroying,  or  losing,  or  will¬ 
fully  suffering  to  be  lost,  damaged,  destroyed, 
sold,  or  wrongfully  disposed  of,  military  property 
of  the  U  nited  States  of  a  value  or  damage: 

Yes . 

6 

Yes . 

1 

5 

109 

Wasting,  spoiling,  destroying,  or  damaging  any 
property  other  than  military  property  of  the 
United  States  of  a  value  or  damage: 

Yes. 

6 

Yes.  . 

1 

Yes . 

5 

110 

Hazarding  or  suffering  to  be  hazarded  any  vessel  of 
the  armed  forces: 

Willfully  and  wrongfully  (See  Art.  110(a)). 

Yes... . 

2 

111 

Operating  any  vehicle  while  drunk  or  in  a  reckless 
or  wanton  manner: 

Yes . 

1 

Yes... 

6 

112 

Yes . 

9 

113 

Misbehavior  of  sentinel  or  lookout: 

In  areas  designated  as  authorizing  entitlement 
to  special  pay  for  duty  subject  to  hostile  fire. 

Yes . 

10 

.  Yes . 

1 

114 

.  Yes . 

1 

115 

Feigning  illness,  physical  disablement,  mental 
lapse,  or  derangement. 

Yes . 

1 

.  Yes . 

7 

116 

.  Yes . 

10 

6 

6 

117 

3 

3 

118 

119 

Murder.  (See  Art.  118.) 

Manslaughter: 

10 

.  Yes.. . 

3 

120 

Rape.  (See  Art.  120.) 

Wrongful  carnal  knowledge  of  a  female  under  the 
age  of  16  years. 

Yes . 

15 
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TABLE  OF  MAXIMUM  PUNISHMENTS— Continued 


Punishments 

Offenses  D 

ishonorable  E 
discharge, 
orfeiture  of 
ill  pay  and 
allowances 

ad-conduct 
discharge, 
orfeiture  of 
ill  pay  and 
allowances 

I 

Confinement  at 
hard  labor  not  t 
to  exceed—  p 

'orfeiture 
of  two- 
tilrds  pay 
er  month 
not  to 
exceed— 

Years 

lontlis 

Months 

Larceny  of  property: 

6  . 

Yes . 

1  .. 

Of  a  value  of  more  than  $100  or  any  motor  ve- 

Yes . 

5  . 

Wrongful  appropriation  of  property: 

3 

3 

6 

6 

Yes . 

6  . 

Yes . 

2  . 

Yes . 

10  . 

Yes . 

6  . 

;  Check,  worthless,  making,  drawing,  uttering,  de¬ 
livering,  with  intent  to  defraud  (for  procurement 
of  an  article  or  thing  of  value),  In  the  face  amount 
of: 

Yes . 

6 

Yes . 

1  . 

Yes... . 

6 

Check,  worthless,  making,  drawing,  uttering,  de¬ 
livering,  with  intent  to  deceive  (for  payment  of 
past  due  obligation  or  any  other  purpose). 

6 

Yes . 

7 

5  Sodomy: 

Yes . 

10 

Yes . 

20 

Yes . 

6 

6  Arson: 

Yes . 

20 

1 

Simple,  where  the  property  is— 

Yes . 

Yes . 

10 

3 

3 

3 

Upon  a  commissioned  officer  of  the  Air  Force, 
Army,  Coast  Guard,  Navy,  or  a  friendly 
foreign  power,  not  in  the  execution  of  his 
office. 

Upon  a  warrant  officer,  not  in  the  execution  of 
his  office. 

Upon  a  noncommissioned  or  petty  officer,  not 
in  the  execution  of  his  office. 

Upon  any  person  who,  in  the  execution  of  his 
office,  is  performing  Air  Force  security  police 
military  police,  shore  patrol,  or  civil  law  en¬ 
forcement  duties. 

Upon  a  sentinel  or  lookout  while  In  executlor 
of  his  duty. 

Assault  (consummated  by  a  battery): 

3 

Yes . 

lij 

Yes . 

6 

Yes . 

1 

Yes . 

1 

..  Yes . 

3 

I  3 

Assault,  aggravated: 

With  a  dangerous  weapon  or  other  means  or  fore 
likely  to  produce  death  or  grievous  bodil 
harm. 

Intentionally  inflicting  grievous  bodily  ham 
with  or  without  a  weapon. 

y 

i,  Yes . 

. 

6 . 

..  Yes . 

1 

fl  .. 

...  Yes . 

fi 

131  Perjury . 

...  Yes . 

. 

... 

B  . 

„ _ 
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TABLE  OF  MAXIMUM  PUNISHMENTS— Continued 


Punishments 

Offenses  D 

ishonorable  B 
discharge, 
orfeiture  of 
ill  pay  and 
allowances 

ad-conduct 
discharge, 
orfeiture  of 
ill  pay  and 
allowances 

I 

Confinement  at 
hard  labor  not  t 
to  exceed—  p 

''orfeiture 
of  two- 
air  ds  pay 
er  month 
not  to 
exceed — 

fears 

Months 

Months 

Frauds  against  the  United  States: 

In  connection  with  making  or  presenting  a 
claim  or  obtaining  the  approval,  allowance, 
or  payment  of  a  claim  (Art.  132(1)  and  (2)). 

By  delivering  an  amount  less  than  called  for  by 
a  receipt  or  by  making  or  delivering  a  receipt 
without  knowledge  of  the  facts  (Art.  132(3) 
and  (4))— 

Yes . 

6 

Yes . 

6  . 

Yes . . 

1  . 

and  more  than  $50. 

Yes . 

5  . 

$100. 

3 

3 

Yes . 

1 

Assault: 

Yes . 

5 

With  intent  to  commit  voluntary  manslaugh¬ 
ter,  robbery,  sodomy,  arson  or  burglary. 

Yes . 

10 

6 

Yes . 

20 

Yes . 

2 

Bribe  or  graft,  accepting,  asking,  receiving,  offer¬ 
ing,  or  promising. 

Yes . 

3 

Yes . 

10 

Check,  worthless,  making  and  uttering  (by  dis¬ 
honorably  falling  to  maintain  sufficient  funds). 
Correctional  custody: 

Yes . 

e 

Yes . 

1 

Yes . 

0 

Yes . 

5 

Yes . 

6 

Disloyal  statements  undermining  discipline  and 
loyalty,  uttering. 

Disorderly: 

In  command,  quarters,  station,  camp,  or  on 
board  ship. 

Under  such  circumstances  as  to  bring  discredit 
upon  the  military  service. 

Yes . 

3 

1 

i 

4 

4 

3 

3 

Drugs,  habit  forming,  wrongful  possession,  sale, 
transfer,  use  or  introduction  into  a  military  unit, 
base,  station,  post,  ship  or  aircraft. 

Drugs,  marihuana,  wrongful  possession,  sale,  trans 
fer,  use  or  introduction  into  a  military  unit,  base 
station,  post,  ship  or  aircraft. 

Drunk: 

Yes . 

10 

Yes . 

I 

1 

t 

Under  such  circumstances  as  to  bring  discred 
upon  the  military  service. 

Incapacitating  self  to  perform  duties  throug 
prior  indulgence  in  Intoxicating  liquor. 
Drunk  and  disorderly: 

t  . 

3 

h  . 

3 

..  Yes . 

6  . 

3 

Under  such  circumstances  as  to  bring  discre< 
upon  the  military  service. 

Lit  . 

_ 

e 

1  l 

No.  124— Pt.  n— Sec.  1 - 28 


25-15 


I 


10718 


FEDERAL  REGISTER 


1  127c  CHAPTER  XXV 

TABLE  OF  MAXIMUM  PUNISHMENTS— Continued 


Punishments 

1 

Offenses  E 

ishonorable  E 
discharge, 
forfeiture  of 
all  pay  and 
allowances 

ad-conduct 
discharge, 
orfeiture  of 
all  pay  and 
allowances  _ 

Confinement  at 
hard  labor  not  t 
to  exceed—  i 

Forfeiture 
of  two- 
hlrds  pay 
>er  month 
not  to 
exceed— 

Years 

Months 

Months 

False  or  unauthorised  military  pass,  permit,  dis¬ 
charge  certificate,  or  identification  card: 

Yes . 

3 

Possessing  or  using  with  intent  to  defraud  or 
deceive. 

Other  cases . . . 

Yes . 

3 

Yes . 

6 

False  pretenses,  obtaining  services  under: 

Yes . 

6 

Of  a  value  of  $100  or  less  and  more  than  $fi0_ . .  - 

Yes . 

1 

6 

False  swearing . . . 

Yes . 

3 

Firearm,  discharging: 

Through  carelessness . . . 

3 

3 

Wrongfully  and  willfully,  under  circumstances 
as  to  endanger  life. 

Fleeing  from  the  scene  of  an  accident . 

Yes . 

1 

Yes . 

6 

Gambling  by  a  noncommissioned  or  petty  officer, 
with  a  person  of  lower  military  grade. 

Homicide,  negligent . . 

3 

1 

Impersonating  an  officer,  warrant  officer,  noncom¬ 
missioned  or  petty  officer,  or  agent  of  superior 
authority: 

With  intent  to  defraud . 

Yes . 

3 

All  other  cases . 

Yes . 

ft 

Indecent  acts  or  liberties  with  a  child  under  the 

Yes . 

7 

age  of  16  years. 

Indecent  exposure  of  person . 

6 

ft 

Indecent,  insulting,  or  obscene  language: 

Communicated  to  a  female  of  the  age  of  16 
years  or  over. 

Communicated  to  any  child  under  the  age  of 

. 

Yes . 

I 

Yes . 

2 

16  years.1 

M  Indecent  or  lewd  acts  with  another . 

Yes . 

1 

Mail  matter  in  the  custody  of  the  Post  Office  De- 

Yes . 

6 

partment  or  in  the  custody  of  any  other  agency, 
or  not  yet  delivered  or  received;  taking,  opening, 
abstracting,  secreting,  destroying,  stealing,  or 
obstructing. 

Mails,  depositing  or  causing  to  be  deposited  obscene 

Yes . 

5 

or  indecent  matter  in. 

Misprision  of  a  felony . 

Yes . 

a 

Nuisance,  committing . 

3 

Obstructing  justice . 

Yes . 

ft 

Pandering . 

.  Yes. 

ft 

Parole,  violation  of . 

Yes . 

6 

***** 

Perjury,  statutory . _ . 

ft 

Perjury,  subornation  of . 

.  Yes . 

ft 

Prisoner,  allowing  to  do  an  unauthorised  act . 

g 

3 

Public  record,  willfully  and  unlawfully  altering 
concealing,  destroying,  mutilating,  obliterating 
removing,  or  taking  and  carrying  away  with  in¬ 
tent  to  alter,  conceal,  destroy,  mutilate,  obliter¬ 
ate,  remove,  or  steal. 

Quarantine,  medical,  breaking . 

Yes . 

3 

ft 

ft 

Refusing,  wrongfully,  to  testify  before  a  court 

Yes . 

( 

martial,  military  commission,  court  of  inquiry 
board  of  officers,  Investigation  under  Article  32 
or  officer  taking  deposition. 

•  See  indecent  acts  or  liberties  with  a  child  when  the  offense  is  so  charged  as  a  result  of  an  indecent,  insulting,  or  ob¬ 
scene  communication  in  the  physical  presence  of  a  child. 
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i 

Punishments 

Ar¬ 

ticle 

Offenses 

Dishonorable 
discharge, 
forfeiture  of 
all  pay  and 
allowances 

Bad-conduct 
discharge, 
forfeiture  of 
all  pay  and 
allowances 

Confinement  at 
hard  labor  not 
to  exceed— 

Forfeiture 
of  two- 
thirds  pay 
per  month 
not  to 
exceed— 

Years 

Months 

Months 

134 

1 

1 

1 

Sentinel  or  lookout: 

Behaving  in  an  insubordinate  or  disrespectful 
manner  toward,  while  in  the  execution  of  his 
duty. 

3 

3 

. 

3 

3 

Soliciting  another  to  commit  an  offense.1 

Stolen  property  knowingly  receiving,  buying, 
concealing: 

Yes _ 

6 

Yes . 

1 

Yes . 

3 

3 

3 

Yes . 

3 

Transporting,  unlawfully,  a  vehicle  or  aircraft  in 
interstate  or  foreign  commerce. 

Unclean  accouterment,  arms,  clothing,  equipment, 
or  other  military  property,  found  with. 

Uniform,  unclean,  appearing  in,  or  not  in  pre¬ 
scribed  uniform,  or  in  uniform  worn  otherwise 
than  in  manner  prescribed. 

Yes . 

5 

1 

1 

1 

1 

1 

| 

6 

Yes . 

1 

j  Wearing  unauthorized  insignia,  medal,  decoration, 
or  badge. 

j 

6 

6 

I 

4 

4 

I  . 

1 

1 

1  Unless  otherwise  provided  in  the  Table,  any  person  subject  to  the  Code  who  is  found  guilty  of  soliciting  or  inducing 
another  person  to  commit  an  offense  which,  if  committed  by  one  subject  to  the  Code,  would  be  punishable  under  this 
Table,  shall  be  subject  to  the  maximum  punishment  authorized  for  the  offense  solicited  or  induced,  except  that  in  no 
ase  shall  the  death  penalty  be  imposed  nor  shall  the  period  of  confinement  in  any  case,  including  offenses  for  which  life 
mprisonment  may  be  adjudged,  exceed  5  years. 


SECTION  B 

Permissible  additional  punishments.  If  an  accused  is  found  guilty  of  an  offense  or 
offenses  for  none  of  which  dishonorable  discharge  is  authorized,  proof  of  three  or  more 
previous  convictions  adjudged  by  a  court  during  the  year  next  preceding  the  commission  of 
any  offense  of  which  the  accused  stands  convicted  will  authorize  dishonorable  discharge  and 
forfeiture  of  all  pay  and  allowances  and,  if  the  confinement  otherwise  authorized  is  less 
than  one  year,  confinement  at  hard  labor  for  one  year.  In  computing  the  one-year  period 
preceding  the  commission  of  any  offense,  periods  of  unauthorized  absence  as  shown  by  the 
findings  in  the  case  or  by  the  evidence  of  previous  convictions  should  be  excluded.  See 
756  (2)  as  to  further  limitations  on  consideration  of  previous  convictions. 

If  an  accused  is  found  guilty  of  an  offense  or  offenses  for  none  of  which  dishonorable  or 
bad-conduct  discharge  is  authorized,  proof  of  two  or  more  previous  convictions  adjudged 
by  a  court  during  the  three  years  next  preceding  the  commission  of  any  offense  of  which 
the  accused  stands  convicted  will  authorize  bad-conduct  discharge  and  forfeiture  of  all 
pay  and  allowances  and,  if  the  confinement  otherwise  authorized  is  less  than  three  months, 
confinement  at  hard  labor  for  three  months.  See  156  concerning  the  limitations  on  the  power 
of  special  courts-martial  to  adjudge  a  bad-conduct  discharge  and  forfeitures  and  756(2)  for 
limitations  on  consideration  of  previous  convictions. 

If  an  accused  is  found  guilty  of  two  or  more  offenses  for  none  of  which  dishonorable  or 
bad-conduct  discharge  is  authorized,  the  fact  that  the  authorized  confinement  without 


25-17 


10720 


FEDERAL  REGISTER 


I  127c  CHAPTER  XXV 

substitution  for  these  offenses  is  six  months  or  more  will,  in  addition,  authorize  bad-eonduet 
discharge  and  forfeiture  of  all  pay  and  allowances.  But  see  15b. 

A  general  court-martial  may  adjudge  a  fine  as  an  additional  punishment  in  an  appropri¬ 
ate  case.  See  126/i  (3). 

If  an  enlisted  member  of  other  than  the  lowest  enlisted  grade  is  convicted  by  a  court- 
martial  the  court  may,  in  its  discretion,  adjudge  reduction  to  any  inferior  grade  in  addition 
to  the  punishments  otherwise  authorized.  But  see  16b  concerning  the  limitations  on  sum¬ 
mary  courts-martial.  See  also  126c.  Reprimand  or  admonition  may  be  adjudged  in  any  case. 
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Chapter  XXVI 

NONJUDICIAL  PUNISHMENT 


AUTHORITY— POLICIES  APPLICABLE— EFFECT  OF  ERRORS— PUNISHMENTS— 
RIGHT  TO  DEMAND  TRIAL— PROCEDURE ;  RECORDS  OF  PUNISHMENT- 
SUSPENSION,  MITIGATION.  REMISSION,  AND  SETTING  ASIDE— APPEALS 

128.  AUTHORITY,  a.  Who  may  impose  nonjudicial  punishment.  Unless 

otherwise  provided  by  this  chapter  or  regulations  of  the  Secretary  con¬ 
cerned,  a  commanding  officer  may,  under  Article  15,  impose  disciplinary  punish¬ 
ments  for  minor  offenses,  without  the  intervention  of  a  court-martial,  upon 
commissioned  officers,  warrant  officers,  and  other  military  personnel  of  his 
command.  As  used  in  this  chapter,  the  term  “commanding  officer”  or  “com¬ 
mander”  includes  a  warrant  officer  exercising  command. 

Under  regulations  prescribed  by  the  Secretary  concerned,  a  commanding 
officer  exercising  general  court-martial  jurisdiction  or  an  officer  of  general  or 
flag  rank  in  command  may  delegate  his  powers  under  Article  15  to  an  officer 
who  is  one  of  his  principal  assistants.  Those  regulations  shall  define  what  officers 
may  be  considered  as  principal  assistants  for  these  purposes.  Unless  otherwise 
prescribed  by  those  regulations  or  the  terms  of  the  delegation,  the  officer  to 
whom  those  powers  are  delegated  has  the  same  authority  under  Article  15  as  the 
officer  who  delegated  the  powers.  Subject  to  regulations  of  the  Secretary  con¬ 
cerned,  a  commanding  officer  having  disciplinary  authority  under  Article  15 
may  limit  or  withhold  the  exercise  by  a  subordinate  commander  of  any  disci¬ 
plinary  authority  that  subordinate  commander  would  otherwise  have  under 
that  article. 

In  the  Army  and  Air  Force,  authority  under  Article  15  may  be  exercised 
only  by  commanding  officers  and  officers  to  whom  this  authority  has  been 
delegated.  In  the  Navy,  Marine  Corps,  and  Coast  Guard,  that  authority  may 
be  exercised  by  commanding  officers  and  officers  to  whom  this  authority  has 
been  delegated.  In  addition,  an  officer  in  charge  of  any  unit  of  the  Navy, 
Marine  Corps,  or  Coast  Guard  may  impose  upon  enlisted  members  assigned 
to  the  unit  of  which  he  is  in  charge,  and  take  action  under  134  concerning, 
those  punishments  authorized  to  be  imposed  by  a  commanding  officer  who  is 
below  the  grade  of  lieutenant  commander  or  major  which  the  Secretary  con¬ 
cerned  may  specifically  prescribe  by  regulation.  For  the  purposes  of  Article  15, 
the  term  “assigned,”  as  used  in  the  preceding  sentence,  has  the  same  meaning 
as  the  term  “of  his  command.”  In  matters  within  the  authority  of  an  officer 
in  charge,  the  term  “commanding  officer”  or  “commander,”  as  used  in  this 
chapter,  includes  an  officer  in  charge.  The  Army  and  Air  Force  have  no 
“officer  in  charge”  as  that  term  is  used  in  Article  15(c). 

b.  Minor  offenses.  The  term  “offenses,”  as  used  in  connection  with  the  au¬ 
thority  to  impose  disciplinary  punishment  under  Article  15  for  minor  offenses, 
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includes  only  those  acts  or  omissions  constituting  offenses  under  the  punitive 
articles  of  the  Uniform  Code  of  Military  Justice.  The  nature  of  an  offense, 
and  the  circumstances  surrounding  its  commission,  are  among  the  factors 
which  must  be  considered  in  determining  whether  or  not  it  is  minor  in  nature. 
Generally,  the  term  “minor”  includes  misconduct  not  involving  any  greater 
degree  of  criminality  than  is  involved  in  the  average  offense  tried  by  summary 
court-martial.  This  term  ordinarily  does  not  include  misconduct  of  a  kind 
which,  if  tried  by  general  court-martial,  could  be  punished  by  dishonorable 
discharge  or  confinement  for  more  than  one  year.  The  imposition  and  enforce¬ 
ment  of  disciplinary  punishment  under  this  article  for  an  act  or  omission  is 
not  a  bar  to  trial  by  court-martial  for  a  serious  crime  or  offense  which  grew 
out  of  the  same  act  or  omission  and  which  is  not  properly  punishable  under 
this  article.  See  68y  and  Article  15(f).  However,  the  accused  may  show  at  the 
trial  that  he  has  been  punished  under  Article  15  and,  if  he  does,  this  fact  must 
be  considered  in  determining  the  measure  of  punishment  to  be  adjudged  if 
a  finding  of  guilty  results. 

c.  Nonpunitive  measures.  Article  15  and  this  chapter  do  not  apply  to, 
include,  or  limit  the  use  of  those  nonpunitive  measures  that  a  commanding 
officer  or  an  officer  in  charge  is  authorized  and  expected  to  use  to  further  the 
efficiency  of  his  command  or  unit,  such  as  administrative  admonitions,  repri¬ 
mands,  exhortations,  disapprovals,  criticisms,  censures,  reproofs,  and  rebukes, 
written  or  oral,  not  imposed  as  punishment  for  a  military  offense.  These 
nonpunitive  measures  may  also  include,  subject  to  any  applicable  regulations, 
administrative  withholding  of  privileges. 

d.  Double  punishment  and  increase  in  punishment  prohibited.  When 

punishment  has  been  imposed  upon  a  person  under  Article  15  for  an  offense, 
punishment  may  not  again  be  imposed  upon  him  for  the  same  offense  under 
Article  15  either  by  the  commanding  officer  who  imposed  the  punishment  or 
by  any  other  commanding  officer.  But  see  128&. 

Once  punishment  has  been  imposed  it  may  not  be  increased,  upon  appeal 
or  otherwise. 

129.  POLICIES  APPLICABLE,  a.  General.  Commanders  are  responsible 

for  the  maintenance  of  discipline  within  their  commands.  In  the  great  major¬ 
ity  of  instances,  discipline  can  be  maintained  through  effective  leadership 
including,  when  required,  the  use  of  those  nonpunitive  measures  which  a 
commander  is  expected  to  use  to  further  the  efficiency  of  his  command  or 
unit  and  which  are  not  imposed  under  Article  15.  See  128c.  When  a  minor 
offense  has  been  committed  and  nonpunitive  measures  are  considered  insuffi¬ 
cient,  authority  under  Article  15  should  ordinarily  be  used  unless  it  is  clear 
that  only  trial  by  court-martial  will  meet  the  needs  of  justice  and  discipline. 

If  a  commanding  officer  determines  that  his  authority  under  Article  15 
is  insufficient  to  make  a  proper  disposition  of  the  case,  or  if  his  authority  to 
impose  punishment  under  that  article  has  been  withheld  (see  128a),  he  may 
refer  the  case  to  a  superior  commander  for  appropriate  disposition. 

Before  exercising  authority  under  Article  15,  the  officer  who  is  to  exercise 
it  must  thoroughly  evaluate  each  case  on  an  individual  basis.  No  policy  may 
be  established  whereby  certain  categories  of  offenses  must  be  disposed  of  under 
Article  15  regardless  of  the  circumstances,  or  predetermined  kinds  or  amounts 
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of  punishments  must  be  imposed  for  certain  classifications  of  offenses  that 
are  proper  for  disposition  under  Article  15. 

b.  Purpose  and  nature  of  action  under  Article  15.  Punishments  under 

Article  15  are  primarily  corrective  in  nature.  In  determining  the  appropriate 
kind  and  amount  of  punishment  to  be  administered,  commanding  officers  should 
consider  the  age,  experience,  intelligence,  and  prior  disciplinary  and  military 
record  of  the  offender,  as  well  as  all  the  other  facts  and  circumstances  of  the  case. 
When  selecting  the  appropriate  kind  or  combination  of  punishments  to  be  im¬ 
posed,  commanders  should  consider  the  nature  and  characteristics  of  the  various 
forms  of  authorized  punishment  discussed  in  131c.  This  information  should 
also  be  used  by  superior  authority  to  whom  appeals  from  punishments  imposed 
under  this  article  are  directed  when  he  takes  action  on  those  appeals. 

In  determining  an  appropriate  punishment,  commanders  should  consider 
the  desirability  of  suspending  probationally  all  or  a  portion  of  the  punishment 
selected.  Probational  suspension  of  punishment  normally  is  warranted  in  the 
case  of  first  offenders  or  when  persuasive  extenuating  or  mitigating  matters  are 
present.  Suspension  not  only  provides  a  behavioral  incentive  to  the  offender  but 
also  affords  the  commander  an  excellent  opportunity  to  evaluate  the  offender 
during  the  period  of  suspension. 

130.  EFFECT  OF  ERRORS.  A  failure  to  comply  with  any  of  the  pro¬ 
cedural  provisions  of  this  chapter  will  not  invalidate  a  punishment  imposed 
under  Article  15,  except  to  the  extent  that  may  be  required  by  a  clear  and  affirma¬ 
tive  showing  of  injury  to  a  substantial  right  of  the  person  on  whom  the  punish¬ 
ment  was  imposed,  which  right  was  neither  expressly  or  impliedly  waived. 

131.  PUNISHMENTS,  a.  General  limitations.  The  Secretary  concerned 
may,  by  regulations,  place  limitations  on  the  powers  granted  by  Article  15  with 
respect  to  the  kind  and  amount  of  the  punishment  authorized  (Art.  15(a)). 
Subject  to  128tf,  and  any  limitations  contained  in  regulations  of  the  Secretary 
concerned,  the  kinds  and  amounts  of  punishment  authorized  by  Article  15(b) 
may  be  imposed  upon  military  personnel  of  any  armed  force  as  provided  in  this 
paragraph  (131). 

b.  Authorized  maximum  punishments.  In  addition  to  or  in  lieu  of  ad¬ 
monition  or  reprimand,  one  or  more  of  the  following  disciplinary  punishments 
may,  subject  to  the  limitations  of  131  d,  be  imposed  upon  military  personnel  of 
their  commands  by  the  categories  of  commanding  officers  designated  herein : 

(1)  Upon  commissioned  officers  and  warrant  officers  of  his  command,  (a) 
by  any  commanding  officer,  restriction  to  certain  specified  limits,  with  or 
without  suspension  from  duty,  for  not  more  than  30  consecutive  days ; 

(b)  if  imposed  by  an  officer  exercising  general  court-martial  jurisdic¬ 
tion  or  an  officer  of  general  or  flag  rank  in  command — 

1.  arrest  in  quarters  for  not  more  than  30  consecutive  days ; 

2.  forfeiture  of  not  more  than  one-half  of  one  month’s  pay  per  month 
for  two  months ; 

3.  restriction  to  certain  specified  limits,  with  or  without  suspension 
from  duty,  for  not  more  than  60  consecutive  days ; 

Jf.  detention  of  not  more  than  one-half  of  one  month’s  pay  per  month 
for  three  months. 

(2)  Upon  other  military  personnel  of  his  command  (a)  by  any  com¬ 
manding  officer — 


26-3 


-f 


10724  FEDERAL  REGISTER 

f  131c  CHAPTER  XXVI 

1.  if  imposed  upon  a  person  attached  to  or  embarked  in  a  vessel,  con¬ 
finement  on  bread  and  water  or  diminished  rations  for  not  more  than 
three  consecutive  days; 

2.  correctional  custody  for  not  more  than  seven  consecutive  days ; 

3.  forfeiture  of  not  more  than  seven  days’  pay ; 

4.  reduction  to  the  next  inferior  pay  grade,  if  the  grade  from  which 
demoted  is  within  the  promotion  authority  of  the  officer  imposing 
the  reduction  or  any  officer  subordinate  to  the  one  who  imposes  the 
reduction ; 

5.  extra  duties,  including  fatigue  or  other  duties,  for  not  more  than 
14  consecutive  days ; 

6.  restriction  to  certain  specified  limits,  with  or  without  suspension 
from  duty,  for  not  more  than  14  consecutive  days ; 

7.  detention  of  not  more  than  14  days’  pay ; 

(J)  if  imposed  by  a  commanding  officer  of  the  grade  of  major  or 
lieutenant  commander  or  above — 

1.  if  imposed  upon  a  person  attached  to  or  embarked  in  a  vessel, 
confinement  on  bread  and  water  or  diminished  rations  for  not  more 
than  three  consecutive  days ; 

•  2.  correctional  custody  for  not  more  than  30  consecutive  days ; 

3.  forfeiture  of  not  more  than  one-half  of  one  month’s  pay  per  month 
for  two  months ; 

4.  reduction  to  the  lowest  or  any  intermediate  pay  grade,  if  the 
grade  from  which  demoted  is  within  the  promotion  authority  of  the 
officer  imposing  the  reduction  or  any  officer  subordinate  to  the  one 
who  imposes  the  reduction,  but  enlisted  members  in  pay  grades  above 
E-4  may  not  be  reduced  more  than  one  pay  grade,  except  that  during 
time  of  war  or  national  emergency  declared  by  the  Congress,  this 
category  of  persons  may  be  reduced  two  grades  if  the  Secretary  con¬ 
cerned  determines  that  circumstances  require  the  removal  of  this 
limitation ; 

5.  extra  duties,  including  fatigue  or  other  duties,  for  not  more  than 
45  consecutive  days; 

6.  restriction  to  certain  specified  limits,  with  or  without  suspension 
from  duty,  for  not  more  than  60  consecutive  days; 

7.  detention  of  not  more  than  one-half  of  one  month’s  pay  per  month 
for  three  months. 

c.  Nature  of  punishments.  (1)  Admonition  and  reprimand.  When  ad¬ 
monition  or  reprimand  is  imposed  as  punishment  under  Article  15,  it  should  be 
clearly  indicated  that  it  is  imposed  as  a  punishment  under  that  article.  See  128c 
as  to  admonitions  and  reprimands  imposed  as  purely  administrative  measures. 

In  the  case  of  commissioned  officers  and  warrant  officers,  admonitions  and 
reprimands  given  as  punishment  under  Article  15  must  be  administered  in 
writing.  In  other  cases,  unless  otherwise  prescribed  by  regulations  of  the  Sec¬ 
retary  concerned,  they  may  be  administered  either  orally  or  in  writing. 

An  admonition  or  reprimand  may  be  imposed  in  lieu  of  or  combined  with 
other  Article  15  punishments. 

(2)  Restriction.  This  form  of  punishment  is  the  least  severe  form  of 
deprivation  of  liberty.  Restriction  involves  moral  rather  than  physical  re- 
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straint.  The  severity  of  this  type  of  restraint  is  dependent  not  only  upon  its 
duration  but  also  upon  the  geographical  limits  specified  when  the  punishment 
is  imposed.  A  person  undergoing  restriction  may  be  required  to  report  to  a 
designated  place  at  specified  times  if  it  is  considered  reasonably  necessary  to 
insure  that  the  punishment  is  being  properly  executed.  Unless  otherwise  speci¬ 
fied  by  the  commanding  officer  imposing  this  form  of  punishment,  a  person  in 
restriction  may  be  required  to  perform  any  military  duty. 

(3)  Arrest  in  quarters.  The  authority  to  impose  arrest  in  quarters  as 
punishment  under  Article  15  may  be  exercised  only  by  an  officer  exercising 
general  court-martial  jurisdiction  or  by  a  general  or  flag  officer  in  command. 
Arrest  in  quarters  as  a  punishment  under  Article  15  may  be  imposed  only  upon 
commissioned  officers  and  warrant  officers. 

As  in  the  case  of  restriction,  the  restraint  involved  in  this  punishment  is 
enforced  liy  a  moral  obligation  rather  than  by  physical  means.  An  officer  under¬ 
going  this  punishment  may  be  required  to  perform  those  duties  prescribed  by 
regulations  of  the  Secretary  concerned.  However,  an  officer  so  punished  is  re¬ 
quired  to  remain  within  his  quarters  during  the  period  of  punishment  unless 
the  limits  of  his  arrest  are  otherwise  extended  by  appropriate  authority.  The 
quarters  of  an  officer  may  consist  of  his  military  residence,  whether  a  tent, 
stateroom,  or  other  quarters  assigned  to  him,  or  a  private  residence  occupied  by 
him  when  he  has  not  been  furnished  Government  quarters. 

(4)  Correctional  custody.  Correctional  custody  is  the  physical  restraint 
of  a  person  during  duty  or  nonduty  hours,  or  both,  imposed  as  a  punishment 
under  Article  15,  and  may  include  extra  duties,  fatigue  duties,  or  hard  labor.  If 
practicable,  this  form  of  restraint  will  not  be  served  in  immediate  association 
with  persons  awaiting  trial  or  held  in  confinement  pursuant  to  trial  by  court- 
martial.  A  person  undergoing  correctional  custody  may  be  required  to  perform 
those  regular  military  duties,  extra  duties,  fatigue  duties,  and  hard  labor 
which  may  be  assigned  by  the  authority  charged  with  the  administration  of  the 
punishment.  The  conditions  under  which  correctional  custody  is  served  shall  be 
prescribed  by  regulations  of  the  Secretary  concerned.  In  addition,  the  Secretary 
concerned  may,  by  regulations,  limit  the  categories  of  enlisted  members  upon 
whom  this  kind  of  punishment  may  be  imposed.  The  authority  competent  to 
order  the  release  of  a  person  from  correctional  custody  shall  be  as  designated 
by  regulations  of  the  Secretary  concerned. 

(5)  Confinement  on  bread  and  water  or  diminished  rations.  This  punish¬ 
ment  may  be  imposed  only  upon  an  enlisted  person  attached  to  or  embarked  in 
a  vessel.  See  132.  Confinement  on  bread  and  water  or  diminished  rations  involves 
confinement  in  a  place  where  the  person  so  confined  may  communicate  only 
with  authorized  personnel.  The  ration  to  be  furnished  a  person  undergoing  a 
punishment  of  confinement  on  diminished  rations  is  that  specified  by  the 
authority  charged  with  the  administration  of  the  punishment,  but  the  ration 
may  not  consist  solely  of  bread  and  water  unless  this  punishment  has  been 
specifically  imposed.  When  punishment  on  bread  and  water  or  diminished 
rations  is  imposed,  a  signed  certificate  of  a  medical  officer  (see  125),  containing 
his  opinion  that  no  serious  injury  to  the  health  of  the  person  to  be  confined  will 
be  caused  by  that  punishment,  must  be  obtained  before  the  punishment  is 
executed.  The  categories  of  enlisted  personnel  upon  whom  this  type  of  punish¬ 
ment  may  be  imposed  may  be  limited  by  regulations  of  the  Secretary  concerned. 
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(6)  Extra  duties.  This  punishment  involves  the  performance  of  duties 
in  addition  to  those  normally  assigned  to  the  person  undergoing  the  punish¬ 
ment.  Extra  duties  may  include  fatigue  duties.  Military  duties  of  any  kind  may 
be  assigned  as  extra  duty  (but  see  125).  Extra  duties  assigned  as  punishment 
of  noncommissioned  officers,  petty  officers,  or  any  other  enlisted  persons  of 
assimilative  positions  designated  by  regulations  of  the  Secretary  concerned, 
may  not  be  of  a  kind  which  demeans  their  grades  or  positions. 

(7)  Reduction  in  grade.  Reduction  in  grade  is  one  of  the  most  severe 
forms  of  nonjudicial  punishment  which  may  be  imposed  as  a  penalty  for  mis¬ 
conduct.  Accordingly,  a  commander’s  authority  to  effect  a  reduction  should  be 
utilized  with  discretion. 

As  used  in  Article  15,  the  phrase  “if  the  grade  from  which  demoted  is 
within  the  promotion  authority  of  the  officer  imposing  the  reduction  or  any 
officer  subordinate  to  the  one  who  imposes  the  reduction”  does  not  refer  to  the 
authority  to  promote  the  individual  concerned  but  to  the  general  authority  to 
promote  to  the  grade  held  by  the  individual  to  be  punished. 

(8)  Forfeiture  of  pay.  Forfeiture  involves  a  permanent  loss  of  entitle¬ 
ment  to  the  pay  forfeited.  The  word  “pay,”  as  used  with  respect  to  forfeiture  of 
pay  under  Article  15,  refers  only  to  the  basic  pay  of  the  individual  plus  any  sea 
or  foreign  duty  pay.  “Basic  pay”  includes  no  element  of  pay  other  than  the  basic 
pay  fixed  by  statute  for  the  grade  and  length  of  service  of  the  individual  con¬ 
cerned  and  does  not  include  special  pay  for  a  special  qualification,  incentive  pay 
for  the  performance  of  hazardous  duties,  proficiency  pay,  subsistence  and 
quarters  allowances,  and  similar  types  of  compensation.  If  the  punishment 
includes  both  reduction,  whether  or  not  suspended,  and  forfeiture  of  pay,  the 
forfeiture  must  be  based  on  the  grade  to  which  reduced.  Also,  any  monthly 
contribution  from  his  pay  that  an  enlisted  person  with  dependents  is  required 
by  law  to  make  to  entitle  him  to  a  basic  allowance  for  quarters  must  be  deducted 
before  the  net  amount  of  pay  subject  to  forfeiture  is  computed.  The  amount  to 
be  forfeited  will  be  expressed  in  dollar  amounts  only  (not  in  dollars  and  cents) 
and  not  in  a  number  of  days’  pay  or  fractions  of  monthly  pay.  If  the  forfeiture 
is  to  l>e  applied  for  more  than  one  month,  the  amount  to  be  forfeited  per  month 
and  the  number  of  months  should  be  stated.  Forfeiture  of  pay  maynot  extend 
to  any  pay  accrued  before  the  date  of  its  imposition. 

(9)  Detention  of  pay.  Unlike  a  forfeiture  of  pay,  a  detention  of  pay 
involves  only  a  temporary  withholding  of  pay.  The  period  for  which  the  pay 
is  to  be  detained,  which  may  not  be  for  more  than  one  year  from  the  date 
punishment  is  imposed,  must  be  specified  at  the  time  the  punishment  of  deten¬ 
tion  is  imposed.  As  in  the  case  of  a  forfeiture  of  pay,  only  basic  pay  plus  sea 
or  foreign  duty  pay  may  be  detained.  The  amount  to  be  detained  will  be 
expressed  in  dollar  amounts  only  (not  in  dollars  and  cents)  and  not  in  a  number 
of  days’  pay  or  fractions  of  monthly  pay.  If  the  detention  is  to  be  applied  for 
more  than  one  month,  the  amount  to  be  detained  per  month  and  the  number  of 
months  should  be  stated.  If  the  punishment  includes  both  reduction,  whether  or 
not  suspended,  and  detention  of  pay,  the  detention  must  be  based  on  the  grade  to 
which  reduced.  Any  monthly  contribution  that  an  enlisted  person  with  depend¬ 
ents  is  required  by  law  to  make  to  entitle  him  to  a  basic  allowance  for  quarters 
must  be  deducted  before  the  net  amount  of  pay  subject  to  detention  is  computed. 
The  amount  of  pay  detained  is  returned  to  the  offender  at  the  expiration  of  the 
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specified  period  of  detention  or  the  offender’s  term  of  service,  whichever  is 
earlier.  Detention  of  pay  may  not  extend  to  any  pay  accrued  before  the  date  of 
its  imposition. 

d.  Combination  and  apportionment.  The  punishments  of  restriction  and 

extra  duties  may  be  combined  to  run  concurrently ,  but  the  combination  may  not 
exceed  the  maximum  duration  imposable  for  extra  duties.  Neither  restriction  nor 
extra  duties  may  be  combined  to  run  concurrently  with  correctional  custody 
beyond  the  maximum  duration  imposable  for  correctional  custody.  The  punish¬ 
ment  of  restriction  in  the  case  of  an  officer  may  not  be  combined  to  run  con¬ 
currently  with  arrest  in  quarters  beyond  the  maximum  duration  imposable  for 
arrest  in  quarters.  The  punishment  of  correctional  custody  inherently  includes 
a  form  of  restriction  and  may  include  extra  duties. 

As  provided  by  Article  15(b),  neither  the  punishments  of  arrest  in  quarters 
and  restriction  in  the  case  of  an  officer,  nor  two  or  more  of  the  punishments  of 
correctional  custody,  extra  duties,  and  restriction  in  the  case  of  an  enlisted 
person,  may  be  combined  to  run  consecutively  in  the  maximum  amount  impos¬ 
able  for  each.  All  of  these  punishments  are  in  the  nature  of  deprivation  of 
liberty,  and  when  they  are  combined  to  run  consecutively  there  must  be  an 
apportionment  in  accordance  with  the  provisions  of  this  subparagraph  (131<f). 
Forfeiture  of  pay  and  detention  of  pay  may  not  be  combined  to  run  either  con¬ 
secutively  or  concurrently  without  an  apportionment.  Both  punishments  amount 
to  a  deprivation  of  entitlement  to  pay,  either  permanently  or  temporarily.  See 
example  (2),  below,  for  an  illustration  of  a  properly  apportioned  combination 
Confinement  on  bread  and  water  or  diminished  rations  may  not  be  imposed 
in  combination  with  correctional  custody,  extra  duties,  or  restriction. 

In  those  instances  in  which  an  apportionment  is  required  when  combining 
certain  punishments,  the  following  Table  of  Equivalent  Nonjudicial  Punish¬ 
ments,  derived  from  the  statutory  maximum  authorized  punishments,  will  be 
used  in  substituting  one  form  of  punishment  for  another: 


Table  of  Equivalent  Nonjudicial  Punishments 


Kind  of  punishment 

Upon  commissioned  and  warrant 
officers  (To  be  used  only  by  an 
officer  with  GCM  jurisdiction,  or 
by  a  flag  officer  in  command  or  his 
delegate) 

Upon  other  personnel 

2  days 

W  days* 

1  day 

1  day’s  pay 
days’  pay* 

Detention  of  pay . . . 

•The  factors  designated  by  asterisks  In  the  table  above  are  2  instead  of  \Vi  when  the  punishment  is  imposed  by 
commanding  officer  below  the  grade  of  major  or  lieutenant  commander.  The  punishment  of  forfeiture  and  detention 
pay  may  not  be  substituted  for  the  other  punishments  listed  in  the  table,  nor  may  those  other  punishments  be  substituted 
for  forfeiture  or  detention  of  pay. 

The  use  of  the  foregoing  table  is  illustrated  by  the  following  examples: 

(1)  A  commanding  officer  in  the  grade  of  major  or  lieutenant  com¬ 
mander,  or  above,  may  impose  punishment  consisting  of  correctional  custody 
for  10  days,  extra  duties  for  15  days,  and  restriction  to  limits  for  20  days  to 
run  consecutively,  using  the  following  calculation:  the  authorized  maximum 
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correctional  custody  imposable  is  30  days,  of  which  only  10  days  have  been 
imposed;  15  days  of  extra  duties  can  be  substituted  for  10  of  the  unused  days 
of  correctional  custody  (1^  for  1) ;  and  20  days  of  restriction  to  limits  can 
be  substituted  for  the  remaining  10  days  of  unused  correctional  custody  (2  for 
1) .  Additionally,  the  commanding  officer  may  impose  a  forfeiture  or  detention  of 
pay,  or  a  properly  apportioned  combination  of  those  punishments,  a  reduction, 
and  an  admonition  or  reprimand. 

(2)  A  commanding  officer  in  the  grade  of  major  or  lieutenant  com¬ 
mander,  or  above,  may  impose  upon  an  enlisted  person  a  forfeiture  of  5  days’ 
pay  and  a  detention  of  10  days’  pay  for  the  first  month,  the  same  forfeiture 
and  detention  for  the  next  month,  and  a  detention  of  10  days’  pay  for  the  third 
month.  This  is  calculated  as  follows :  the  total  amount  that  may  be  forfeited 
is  one-half  of  one  month’s  pay  per  month  for  two  months,  or  30  days’  pay. 
However,  a  total  of  only  10  days’  pay  has  been  forfeited,  leaving  a  total  per¬ 
missible  detention  of  30  days’  pay  (20  x  1  y2).  The  monthly  allocation  of  for¬ 
feitures  and  detentions,  shown  in  the  example,  has  been  made  because  (A) 
the  combination  of  punishments  may  not  operate  so  as  to  deprive  the  offender 
of  more  than  one-half  of  his  monthly  pay  in  any  one  month,  and  (B)  the  for¬ 
feitures  may  not  be  imposed  beyond  the  second  month.  Other  allocations, 
equally  within  the  above  principles,  could  be  made. 

The  Table  of  Equivalent  Nonjudicial  Punishments  may  be  used  only 
when  punishment  is  initially  imposed.  It  may  not  be  used  in  mitigating  punish¬ 
ment  or  at  the  time  of  vacation  of  suspension  of  punishments.  For  example,  a 
punishment  of  20  days’  correctional  custody  may  not,  at  the  end  of  ten  days, 
be  mitigated  to  restriction  for  more  than  10  days  as  only  10  days  of  the  original 
punishment  remains  unserved.  Also,  a  punishment  of  20  days’  correctional 
custody  which  has  been  suspended  may  not  at  the  time  of  the  vacation  of  the 
suspension  be  mitigated  to  restriction  for  more  than  20  days. 

e.  Effective  date  and  execution  of  punishments.  The  punishments  of 
reduction,  forfeiture  of  pay,  and  detention  of  pay,  if  unsuspended,  take  effect 
on  the  date  the  commanding  officer  imposes  the  punishments.  Other  punish¬ 
ments,  if  unsuspended,  will  take  effect  and  be  carried  into  execution  as  pre¬ 
scribed  by  regulations  of  the  Secretary  concerned. 

132.  RIGHT  TO  DEMAND  TRIAL.  Except  in  the  case  of  a  person  at¬ 
tached  to  or  embarked  in  a  vessel,  punishment  may  not  be  imposed  under  Article 
15  upon  any  member  of  the  armed  forces  who  has,  before  the  imposition  of  the 
punishment  under  that  article,  demanded  trial  by  court-martial  in  lieu  of  the 
punishment  thereunder.  He  also  has  the  right,  in  all  cases,  to  refuse  trial  by 
summary  court-martial  (Art.  20;  16<z;  79^(1)).  Thus,  if  a  serviceman  refuses 
both  punishment  under  Article  15  and  trial  by  summary  court-mai’tial,  he  may 
then  be  tried,  if  at  all,  only  by  a  special  or  general  court-martial.  A  person  is 
attached  to  or  embarked  in  a  vessel  if,  at  the  time  the  nonjudicial  punishment  is 
imposed,  he  is  assigned  or  attached  to  the  vessel,  is  on  board  for  passage,  or  is 
assigned  or  attached  to  an  embarked  staff,  unit,  detachment,  squadron,  team,  air 
group,  or  other  regularly  organized  body.  If  the  member  is  attached  to  or 
embarked  in  a  vessel,  he  does  not  have  the  right  to  demand  trial  by  court- 
martial  in  lieu  of  punishment  under  this  article  unless  this  right  shall  have 
been  specifically  granted  by  regulations  of  the  Secretary  concerned. 
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133.  PROCEDURE;  RECORDS  OF  PUNISHMENT,  a.  Procedure  for 
Army  and  Air  Force.  The  commanding  officer,  upon  ascertaining  to  his  satis¬ 
faction  after  any  inquiry  he  considers  necessary  that  an  offense  punishable 
under  Article  15  has  been  committed  by  a  member  of  his  command,  will,  if 
he  determines  to  exercise  his  Article  15  authority,  so  notify  the  member  of 
the  nature  of  the  alleged  misconduct  by  a  concise  statement  of  the  offense  in 
such  terms  that  a  specific  violation  of  the  code  is  clearly  stated  and  inform  him 
that  he  intends  to  impose  punishment  under  Article  15  for  the  misconduct 
unless,  if  such  a  right  exists  (132),  trial  by  court-martial  is  demanded.  Also, 
unless  prohibited  by  regulations  of  the  Secretary  concerned,  the  commander 
may  notify  the  member  concerned  of  his  intention  to  recommend  to  a  superior 
commander  that  the  member  be  punished  under  Article  15  for  his  alleged 
misconduct  unless,  if  such  a  right  exists  (132),  trial  by  court-martial  is  de¬ 
manded.  The  notification  will  also  inform  the  member  that  he  may  submit  any 
matter  desired  in  mitigation,  extenuation,  or  defense.  In  every  case,  the  member 
will  be  notified  that  he  is  not  required  to  make  any  statement  regarding  the 
offense  or  offenses  of  which  he  is  accused  or  suspected  and  that  any  statement 
made  by  him  may  be  used  against  him  in  a  trial  by  court-martial.  An  election 
to  accept  nonjudicial  punishment  constitutes  a  waiver  of  the  right  to  demand 
trial.  A  demand  for  trial  does  not  require  that  charges  be  preferred,  trans¬ 
mitted,  or  forwarded,  but  punishment  may  not  be  imposed  under  Article  15 
while  the  demand  is  in  effect. 

The  member  will  be  given  a  reasonable  time  to  reply  to  the  notification  of 
intent  to  impose  or  recommend  the  imposition  of  Article  15  punishment,  state 
whether  he  demands  trial  by  court-martial,  if  that  right  exists  (132),  and 
submit  any  matter  in  extenuation,  mitigation,  or  defense  he  desires  to  be 
considered.  With  respect  to  an  offense  or  offenses  as  to  which  a  right  to  trial 
by  court-martial  exists  but  has  not  expressly  been  demanded,  punishment 
may  be  imposed  immediately  by  the  commander  indicated  in  the  notice  as 
the  commander  who  is  to  impose  the  punishment.  Punishment  may  be  imposed 
only  by  the  personal  action  of  the  commander  or  officer  delegated  that  authority 
in  accordance  with  128a.  The  member  will  be  notified  of  the  punishment  im¬ 
posed,  informed  of  his  right  to  appeal  to  the  next  superior  authority,  and 
directed  to  acknowledge  receipt  of  the  notification  of  punishment  and  to  state 
his  election  regarding  an  appeal. 

The  proceedings  will  be  conducted  in  writing  in  all  cases  involving  com¬ 
missioned  officers  and  warrant  officers  and  in  all  cases  in  which  the  punishment 
includes  reduction  in  grade,  confinement  on  bread  and  water  or  diminished 
rations,  correctional  custody,  restriction  or  extra  duties  for  more  than  14  days, 
or  forfeiture  or  detention  of  pay.  In  other  cases  the  proceedings  may  be  in 
writing  or  may  be  conducted  orally,  following  the  same  sequence.  However, 
in  any  case  the  member  may  be  permitted  to  appear  in  person  before  the  officer 
authorized  to  impose  the  punishment,  and  that  officer  may  personally  interview 
witnesses.  Any  written  statements  or  other  documentary  evidence  pertaining 
to  the  case  which  have  been  considered  by  the  officer  authorized  to  impose  the 
punishment  shall  be  attached  to  the  file  in  the  manner  prescribed  by  pertinent 
regulations.  When  oral  proceedings  are  conducted,  the  commander  will  cause 
a  summarized  record  to  be  made  and  filed. 
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b.  Procedure  for  Navy,  Marine  Corps,  and  Coast  Guard.  Unless  in 

appropriate  cases  (132),  the  accused  has  demanded  trial  by  court-martial  in 
lieu  of  non  judicial  punishment,  the  commanding  officer  will  ordinarily  inquire 
at  the  mast,  or  office  hours,  into  the  facts  as  to  any  minor  offenses  allegedly  com¬ 
mitted  by  a  member  of  his  command.  If,  where  permitted  under  132,  the  ac¬ 
cused  has  demanded  trial  by  court-martial,  the  commanding  officer  may  proceed 
in  accordance  with  33  without  a  mast  or  office  hours  hearing,  except  that  he  may 
not  impose  non  judicial  punishment  while  the  demand  is  in  effect.  An  accused 
who  does  not  demand  trial  by  court-martial  in  lieu  of  nonjudicial  punishment 
may  nevertheless  be  tried  by  court-martial  if  the  circumstances  of  the  case  so 
warrant. 

Subject  to  the  foregoing,  when  the  mast  or  office  hours  procedure  is  fol¬ 
lowed,  the  accused  will  be  accorded  a  hearing  which  shall  include  the  following 
elemental  requirements : 

(1)  Presence  of  the  accused  before  the  officer  conducting  the  mast. 

(2)  Advice  to  the  accused  of  the  offenses  of  which  he  is  suspected. 

(3)  Explanation  to  the  accused  of  his  rights  under  Article  31(b)  of  the 
Uniform  Code  of  Military  Justice. 

(4)  Presentation  of  the  information  against  the  accused,  either  by  the 
testimony  of  witnesses  in  person  or  by  the  receipt  of  their  written  statements, 
copies  of  the  latter  being  furnished  tQ  the  accused. 

(5)  Availability  to  the  accused  for  his  inspection  of  all  items  of  informa¬ 
tion  in  the  nature  of  physical  or  documentary  evidence  which  will  be  considered. 

(6)  Full  opportunity  to  the  accused  to  present  any  matters  in  mitigation, 
extenuation,  or  defense  of  the  suspected  offenses.  At  the  completion  of  the 
hearing,  the  commanding  officer  may  impose  punisliment  under  Article  15. 

Under  extraordinary  circumstances,  the  commanding  officer  may  designate 
an  officer  to  conduct  the  hearing,  described  above,  and  that  officer  shall  there¬ 
after  promptly  provide  him  with  a  summary  transcript  of  all  information  pre¬ 
sented  at  the  hearing  and  having  any  bearing  on  the  guilt  or  innocence  of  the 
accused  and  the  quantum  of  punishment  to  be  imposed.  Upon  the  receipt  of  that 
transcript,  punishment  under  Article  15  may  be  imposed  without  further 
hearing. 

The  record  of  a  court  of  inquiry  or  other  fact-finding  body,  in  which  pro¬ 
ceeding  the  accused  was  accorded  the  rights  of  a  party  with  respect  to  an  act 
or  omission  for  which  non  judicial  punishment  is  contemplated,  may  be  substi¬ 
tuted  for  the  impartial  hearing  required  above. 

A  summary  transcript  of  all  information  presented  at  a  hearing  and  having 
any  bearing  on  the  guilt  or  innocence  of  the  accused  and  the  quantum  of  punish¬ 
ment  to  be  imposed,  or  a  copy  of  the  report  of  a  court  of  inquiry  or  other  fact¬ 
finding  body,  together  with  any  additional  information  presented  by  the 
accused,  shall  be  forwarded  with  any  reference  of  a  breach  of  discipline  to  a 
superior  competent  authority  when  that  reference  is  made  under  the  policy 
set  forth  in  129.  If  the  superior  competent  authority  imposes  punisliment  under 
Article  15,  the  accused  shall  be  notified  personally  or  in  writing  as  soon  as  prac¬ 
ticable  of  the  punishment  imposed. 

The  officer  imposing  punishment  shall  cause  the  accused  to  be  promptly 
and  fully  informed  of  his  right  to  appeal  from  the  punishment  so  imposed. 
Receipt  of  all  written  communications  by  an  accused  must  be  by  written  in¬ 
dorsement  through  proper  channels. 
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Admonitions  and  reprimands  imposed  as  punishments  under  Article  15 
shall  be  by  written  communication  through  proper  channels  in  the  case  of  a 
commissioned  officer  or  warrant  officer,  and  may,  in  any  case,  be  by  written 
communication. 

c.  Records  of  punishment.  Consistent  with  the  requirements  of  this  chap¬ 
ter,  records  of  nonjudicial  punishment  shall  be  in  that  form  and  contain  that 
matter  prescribed  by  regulations  of  the  Secretary  concerned.  These  regulations 
will  also  provide  for  the  disposition  of  records  of  nonjudicial  punishment. 

134.  SUSPENSION,  MITIGATION,  REMISSION,  AND  SETTING 
ASIDE.  Under  Article  15(d),  the  officer  who  imposes  the  punishment  or  his 
successor  in  command  may,  at  any  time,  remit  or  mitigate  any  part  or  amount 
of  the  unexecuted  portion  of  the  punishment  imposed  and  may  set  aside  in  whole 
or  in  part  the  punishment,  whether  executed  or  unexecuted,  and  restore  all 
rights,  privileges,  and  property  affected.  He  may  also  mitigate  reduction  in 
grade,  whether  executed  or  unexecuted,  to  forfeiture  or  detention  of  pay.  In 
addition,  he  may,  at  any  time,  suspend  probationally  any  part  or  amount  of  the 
unexecuted  portion  of  the  punishment  imposed  and  may  suspend  probationally 
a  reduction  in  grade  or  a  forfeiture,  whether  or  not  executed.  An  uncollected 
forfeiture  of  pay  shall  be  considered  as  unexecuted.  A  “successor  in  command,” 
within  the  meaning  of  Article  15,  shall  be  as  prescribed  by  regulations  of  the 
Secretary  concerned. 

Pursuant  to  Article  15(a),  relating  to  the  promulgation  of  rules  concern¬ 
ing  the  suspension  of  punishments,  the  following  rules  are  prescribed : 

(1)  An  executed  punisliment  of  reduction  or  forfeiture  may  be  sus¬ 
pended  only  within  a  period  of  four  months  after  the  date  of  its  imposition. 

(2)  Suspension  of  a  punishment  may  not  be  for  a  period  longer  than  six 
months  from  the  date  of  the  suspension,  and  the  expiration  of  the  current  en¬ 
listment  or  term  of  service  of  the  person  involved  automatically  terminates 
the.  period  of  suspension. 

(3)  Unless  the  suspension  is  sooner  vacated,  suspended  portions  of  the 
punishment  are  remitted,  without  further  action,  upon  the  termination  of  the 
period  of  suspension. 

(4)  Vacation  of  suspension  may  be  effected  by  any  commanding  officer 
or  officer  in  charge  competent  to  impose  upon  the  offender  concerned  punish¬ 
ment  of  the  kind  and  amount  involved  in  the  vacation  of  suspension. 

Although  a  formal  hearing  is  not  necessary  to  vacate  a  suspension,  if  the 
punishment  suspended  is  of  the  kind  set  forth  in  Article  15(e)  (l)-(7),  the 
probationer  should,  unless  impracticable,  be  given  an  opportunity  to  appear 
before  the  officer  authorized  to  vacate  suspension  of  the  punishment  to  rebut 
any  derogatory  or  adverse  information  upon  which  the  proposed  vacation  is 
based,  and  may  be  given  the  opportunity  so  to  appear  in  any  case. 

When  mitigating — 

( 1 )  arrest  in  quarters  to  restriction ; 

(2)  confinement  on  bread  and  water  or  diminished  rations  to  correc¬ 
tional  custody ; 

(3)  correctional  custody  or  confinement  on  bread  and  water  or  dimin¬ 
ished  rations  to  extra  duties  or  restriction,  or  both ;  or 

(4)  extra  duties  to  restriction ; 

the  mitigated  punishment  may  not  be  for  a  greater  period  than  the  punishment 
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mitigated.  For  example,  if  a  punishment  of  arrest  in  quarters  for  15  days  is  to 
be  mitigated  to  restriction  to  specified  limits,  the  duration  of  the  restriction 
may  not  exceed  15  days.  Similarly,  when  mitigating  forfeiture  of  pay  to  deten¬ 
tion  of  pay,  the  amount  of  the  detention  may  not  be  greater  than  the  amount 
of  the  forfeiture.  When  mitigating  reduction  in  grade  to  forfeiture  or  detention 
of  pay,  the  amount  of  the  forfeiture  or  detention  may  not  be  greater  than  the 
amount  that  could  have  been  imposed  initially  under  Article  15  by  the  officer 
who  imposed  the  punishment  mitigated.  Thus,  if  a  commander  in  a  grade  below 
major  or  lieutenant  commander  imposes  a  reduction  and  it  is  later  mitigated  by 
him  or  superior  authority,  the  maximum  mitigated  punishment  would  be  7 
days’  forfeiture  of  pay  or  14  days’  detention  of  pay  (131).  Restriction  may  not 
be  mitigated  to  a  lesser  period  of  other  punishments  in  the  nature  of  deprivation 
of  liberty,  such  as  correctional  custody  or  extra  duties,  for  restriction  is  the 
least  severe  form  of  deprivation  of  liberty. 

The  power  to  set  aside  punishments  and  restore  rights,  privileges,  and 
property  affected  by  the  executed  portion  of  a  punishment  should  ordinarily 
be  exercised  only  when  the  authority  considering  the  case  believes  that,  under 
all  the  circumstances  of  the  case,  the  punishment  has  resulted  in  a  clear  injustice. 
Also,  the  power  to  set  aside  an  executed  punishment  and  mitigate  a  reduction 
in  grade  to  a  forfeiture  or  detention  of  pay  should  ordinarily  be  exercised  only 
within  a  reasonable  time  after  the  punishment  has  become  executed.  In  this 
connection,  four  months  is  a  reasonable  time  in  the  absence  of  unusual  cir¬ 
cumstances. 

An  application  for  suspension,  mitigation,  remission,  or  setting  aside  of 
the  punishment  in  whole  or  in  part  not  made  within  a  reasonable  time  may  be 
rejected  by  the  authority  to  whom  the  application  is  made.  In  the  absence  of  un¬ 
usual  or  special  circumstances,  such  an  application  made  more  than  15  days 
after  the  punishment  was  imposed  may  be  considered  as  not  having  been  made 
within  a  reasonable  time. 

135.  APPEALS.  A  person  punished  under  the  authority  of  Article  15  who 
considers  his  punishment  unjust  or  disproportionate  to  the  offense  may,  through 
the  proper  channels,  appeal  to  the  next  superior  authority.  The  appeal  shall  be 
promptly  forwarded  and  decided,  but  the  person  punished  may,  in  the  mean¬ 
time,  be  required  to  undergo  the  punishment  adjudged  (Art.  15(e) ).  An  appeal 
not  made  within  a  reasonable  time  may  be  rejected  by  the  superior  authority. 
In  the  absence  of  unusual  circumstances,  an  appeal  made  more  than  15  days 
after  the  punishment  was  imposed  may  be  considered  as  not  having  been  made 
within  a  reasonable  time.  Authority  “superior”  to  a  particular  commanding 
officer  is  the  authority  normally  superior  in  the  chain  of  command  or  any  other 
authority  who  may  be  designated  as  a  superior  for  the  purposes  of  Article  15, 
under  regulations  which  the  Secretary  concerned  may  prescribe.  However, 
when  the  punishment  has  been  imposed  under  a  delegation  of  a  commander’s 
power  to  impose  nonjudicial  punishment  (see  128),  the  appeal  will  not  be  di¬ 
rected  to  that  commander. 

Appeals  will  be  made  in  writing  and  may  include  the  appellant’s  reasons 
for  regarding  the  punishment  as  unjust  or  disproportionate.  Before  acting  on 
an  appeal  from  any  punishment  of  the  kind  set  forth  in  Article  15(e)  (l)-(7), 
the  authority  who  is  to  act  on  the  appeal  shall  refer  the  case  to  a  judge  advocate 
of  the  Army,  Navy,  Air  Force  or  Marine  Corps,  or  a  law  specialist  or  lawyer  of 
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the  Marine  Corps,  Coast  Guard,  or  Transportation  Department  for  considera¬ 
tion  and  advice,  and  may  so  refer  the  case  upon  appeal  from  any  punishment 
imposed  under  Article  15.  When  a  case  is  referred  to  a  judge  advocate,  law 
specialist,  or  lawyer  for  consideration,  he  is  not  limited  to  an  examination  of 
any  written  matter  comprising  the  record  of  proceedings  and  may  make  any  in¬ 
quiries  he  determines  to  be  desirable.  If  the  authority  to  whom  an  appeal  is 
made  has  no  legal  personnel  of  the  categories  mentioned  above  serving  on  his 
staff  or  otherwise  available  to  him,  he  may  either — 

(1)  refer  the  case  for  consideration  and  advice  by  appropriate  legal  per¬ 
sonnel  of  one  of  those  categories  serving  on  the  staff  of  another  commander 
or 

(2)  refer  the  case  for  action  to  a  superior  authority  who  has  appropriate 
legal  personnel  available  to  him  for  this  purpose. 

In  acting  upon  an  appeal,  the  superior  authority  may  exercise  the  same 
powers  with  respect  to  the  punishment  imposed  as  may  be  exercised  under 
Article  15(d)  by  the  officer  who  imposed  the  punishment  or  his  successor  in  com¬ 
mand.  Thus,  under  the  conditions  set  forth  in  134,  he  may  suspend,  remit,  miti¬ 
gate,  or  set  aside  in  whole  or  in  part  the  punishment  imposed.  After  having  con¬ 
sidered  an  appeal,  the  superior  authority  will  transmit  to  the  appellant,  through 
channels,  a  written  statement  of  his  disposition  of  the  case.  Under  Article  15  (e) , 
any  superior  authority  may  exercise  the  same  powers  as  may  be  exercised  by 
the  officer  who  imposed  the  punishment  or  his  successor  in  command  under  134 
and  Article  15(d),  whether  or  not  an  appeal  has  been  made  from  the  punish¬ 
ment.  If  authorized  by  regulations  of  the  Secretary  concerned,  a  superior 
authority  who  is  a  commanding  officer  exercising  general  court-martial  jurisdic¬ 
tion,  or  is  an  officer  of  general  or  flag  rank  in  command,  may,  under  Article 
15(a),  delegate  those  powers  he  has  as  a  superior  authority  under  Article  15(e) 
and  this  chapter  to  a  principal  assistant. 
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136.  SYNOPSIS  OF  CHAPTER.  In  this  synopsis,  the  references  on  the 
left  are  to  paragraphs;  those  on  the  right  are  to  pages. 

Para.  .  Page 

137.  General _ _ 27-  4 

138.  Presumptions  and  permissible  inferences;  direct  and  circumstantial  evidence; 

real  evidence;  testimonial  knowledge;  opinion  evidence;  character  evidence; 
evidence  of  other  offenses  or  acts  of  misconduct  of  the  accused;  evidence  of 
habit  or  usage _ 27-  4 

a.  Presumptions  and  permissible  inferences _ 27-  5 

(1)  Presumptions _ _ 27-  5 

(2)  Permissible  inferences _ 27-  5 

b.  Direct  and  circumstantial  evidence _ 27-  6 

c.  Real  evidence _ __1 _ 27-  6 

d.  Testimonial  knowledge _  27-  6 

e.  Opinion  evidence _ _ _ 27-  7 

/.  Character  evidence — Proof  of  character;  character  of  the  accused;  of  others..  27-  8 

(1)  Proof  of  character _ 27-  8 

(2)  Character  of  the  accused _  27-  8 

(3)  Character  of  persons  other  than  the  accused _ 27-  9 

g.  Evidence  of  other  offenses  or  acts  of  misconduct  of  the  accused _ 27-10 

h.  Evidence  of  habit  or  usage _ 27-13 

139.  Hearsay  rule... _ _ _ _ 27-13 

a.  General  rule _ 27-13 

b.  Illustrations _ 27-13 

c.  Exceptions _ 27-14 

140.  Confessions  and  admissions;  acts  and  statements  of  conspirators  and  accom¬ 

plices _  27-15 

a.  Confessions  and  admissions _ _ 27-15 

(1)  Definitions _  27-15 

(2)  Voluntariness _ 27-15 

(3)  Purported  confession  or  admission  of  the  accused  claimed  not  to 

have  been  made  by  him _ 27-17 

(4)  Admissions  by  silence _ _ _ _ _ 27-17 

(5)  Corroboration  of  confessions  and  admissions _ 27-18 

(6)  Miscellaneous _ 27-19 

b.  Acts  and  statements  of  conspirators  and  accomplices _ 27-19 

141.  Statements  made  through  interpreters _ 27-20 

142.  Dying  declarations;  spontaneous  exclamations;  fresh  complaint  and  lack  of 

fresh  complaint;  statements  of  motive,  intent,  or  state  of  mind  or  body; 
polygraph  tests  and  drug-induced  or  hypnosis-induced  interviews _ 27-22 

a.  Dying  declarations _ 27-22 

b.  Spontaneous  exclamations _ 27-23 

c.  Fresh  complaint  and  lack  of  fresh  complaint _ 27-24 

d.  Statements  of  motive,  intent,  or  state  of  mind  or  body _ 27-24 

c.  Polygraph  tests  and  drug-induced  or  hypnosis-induced  interviews _ 27-25 
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Para.  Page 

143.  Documentary  evidence — Proving  contents  of  a  writing;  authentication  of  writ¬ 
ings;  certain  procedural  matters  relating  to  documentary  evidence;  definition 

of  “writing” . . . . . 27-25 

o.  Proving  contents  of  a  writing _ .’ _ 27-25 

(1)  General  rule,  best  evidence  rule _  27-25 

(2)  Exceptions  to  the  best  evidence  rule _ 27-26 

(а)  Exceptions  pertaining  to  writings  lost,  destroyed,  infeasible  to 

produce,  or  in  the  accused’s  possession  and  to  machine,  elec¬ 
tronic,  or  coded  writings _ 27-26 

(б)  Summarizations  of  numerous  or  bulky  writings _  27-27 

(c)  Copies  and  official  publications  of  official  records _ 27-27 

(d)  Summaries  of  official  records _  27-27 

(e)  Copies  of  banking  entries _  27-28 

(/)  Certificates  of  fingerprint  comparison  and  identity _ 27-28 

(g)  Evidence  of  absence  of  official  record _ 27-28 

( h )  Evidence  of  absence  of  business  entry _ 27-29 

(i)  Copies  of  telegrams  and  radiograms _ 27-29 

b.  Authentication  of  writings _ 27-29 

(1)  General _ 27-29 

(2)  Authentication  of  official  records _ 27-31 

(a)  General  provisions  and  definitions _ 27-31 

(b)  Military  records _ 27-32 

(c)  United  States  records _ .! _ 27-32 

(d)  State  records _ 27-33 

(e)  Foreign  records _ 27-34 

(/)  Miscellaneous _ ' _ 27-34 

(3)  Authentication  of  banking  entries _ 27-35 

c.  Certain  procedural  matters  relating  to  documentary  evidence _ 27-36 

d.  Definition  of  “writing” _ 1 _ 27-36 

144.  Official  writings;  official  records;  business  entries;  limitations  as  to  the  admissi¬ 

bility  of  official  records  and  business  entries;  maps,  photographs,  sketches, 
charts,  and  fingerprints;  business,  professional,  or  public  lists  and  directories. _  27-36 

a.  Official  writings _ 27-36 

b.  Official  records _ 27-36 

c.  Business  entries _ 27-37 

d.  Limitations  as  to  the  admissibility  of  official  records  and  business  entries _ 27-39 

e.  Maps,  photographs,  sketches,  charts,  and  fingerprints _  27-41 

f.  Business,  professional,  or  public  lists  and  directories _  27-42 

145.  Depositions;  former  testimony;  records  of  courts  of  inquiry _  27-42 

a.  Depositions _ 27-42 

b.  Former  testimony _ 27-44 

c.  Records  of  courts  of  inquiry _ i _ 27-46 

146.  Memoranda;  affidavits _  27-47 

a.  Memoranda _ 27-47 

b.  Affidavits _  27-47 

147.  Judicial  notice;  determination  of  foreign  law _ 27-48 

a.  Judicial  notice _  27-48 

b.  Determination  of  foreign  law _  27-50 

148.  Competency  of  witnesses _  27-51 

a.  General _  27-51 

b.  Children _  27-51 

c.  Mental  infirmity _  27-51 

d.  Conviction  of  crime _  27-51 

e.  Interest  or  bias,  and  competency  and  privileges  of  husband  and  wife,  the 

accused,  and  accomplices _  27-52 
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Par*.  Pag. 

149.  Examination  of  witnesses _  27-53 

o.  General _ 27-53 

b.  Cross-examination;  redirect  and  recross-examination;  examination  by  the 

court  or  a  member _  27-54 

(1)  Cross-examination _  27-54 

(2)  Redirect  and  recross-examination _ 27-55 

(3)  Examination  by  the  court  or  a  member _ 27-55 

c.  Leading  questions;  ambiguous  and  misleading  questions;  other  objectionable 

questions _  27-56 

(1)  Leading  questions _ _ _ 27-56 

(o)  General  rule _  27-56 

(b)  Exceptions _ _ _ _ 27-56 

(2)  Ambiguous  and  misleading  questions _ 27-57 

(3)  Other  objectionable  questions _  27-57 

150.  Degrading  and  incriminating  questions _  27-57 

a.  Compulsory  self-degradation _ _ 27-57 

b.  Compulsory  self-incrimination _ 27-58 

151.  Privileged  and  nonprivileged  communications _  27-59 

a.  General _  27-59 

b.  Certain  privileged  communications _ 27-59 

(1)  Military  and  state  secrets,  and  informants _  27-59 

(2)  Communications  between  husband  and  wife,  client  and  attorney,  and 

penitent  and  clergyman _  27-60 

(3)  Confidential  and  secret  evidence _ 27-61 

c.  Certain  nonprivileged  communications _  27-62 

(1)  Communications  by  wire  or  radio _ 27-62 

(2)  Communications  to  medical  officers  and  civilian  physicians _ 27-62 

152.  Certain  illegally  obtained  evidence _ 27-62 

153.  Credibility  of  witnesses;  impeachment  of  witnesses _ 27-65 

a.  Credibility  of  witnesses _ 27-65 

b.  Impeachment  of  witnesses _ 27-66 

(1)  General _ 27-66 

(2)  Various  grounds _  27-67 

(a)  General  lack  of  veracity _ 27-67 

(b)  Conviction  of  crime _  27-67 

(c)  Inconsistent  statements _ 27-69 

( d)  Prejudice  and  bias _  27-71 

(3)  Effect  of  impeaching  evidence _ 27-71 

154.  Miscellaneous  matters — Guilty  state  of  mind;  stipulations;  offer  of  proof; 

waiver  of  objections _ _ _ 27-71 

a.  Guilty  state  of  mind _  27-71 

(1)  General _ 27-71 

(2)  Effect  of  insanity,  mental  defects,  and  character  and  behavior 

disorders _ 27-71 

(3)  Effect  of  drunkenness _ 27-71 

(4)  Effect  of  ignorance  or  mistake  of  fact _ 27-72 

(5)  Effect  of  ignorance  or  mistake  of  law _ 27-72 

b.  Stipulations _ 27-72 

(1)  As  to  facts  and  the  contents  of  writings _ 27-72 

(2)  As  to  testimony _ 27-73 

(3)  Instructions  concerning  stipulations  received  in  a  joint  or  common 

trial . 27-73 

c.  Offer  of  proof _ 27-73 

d.  Waiver  of  objections _ _ _ _ _ 27-73 
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137.  GENERAL.  The  rules  stated  in  this  chapter  are  applicable  in  cases  be¬ 
fore  courts-martial,  including  summary  courts-martial,  and  a  summary  court- 
martial  has  the  same  discretionary  power  as  a  military  judge  concerning  the  re¬ 
ception  of  evidence.  So  far  as  not  otherwise  prescribed  in  this  manual,  the  rules 
of  evidence  generally  recognized  in  the  trial  of  criminal  cases  in  the  United 
States  district  courts  or,  when  not  inconsistent  with  those  rules,  at  common 
law  will  be  applied  by  courts-martial.  See  57  as  to  who  shall  make  the  rulings 
and  decisions  of  the  court  with  respect  to  the  admissibility  of  evidence  and 
other  interlocutory  matters  in  general  and  special  court-martial  cases. 

Unless  it  is  shown  that  the  relaxation  of  the  rules  of  evidence  might  in¬ 
juriously  affect  the  substantial  rights  of  the  accused  or  the  interests  of  the 
United  States,  the  military  judge  or  the  president  of  a  special  court-martial 
without  a  military  judge  may  as  a  matter  of  discretion  relax  them  as  to  interloc¬ 
utory  matters  relating  to  an  application  for  a  continuance  (see  58)  or  to  the 
availability  of  witnesses  (see  1456,  c;  Art-.  49(d) ).  For  example,  with  respect  to 
these  matters  it  is  permissible  to  receive  in  evidence  affidavits,  certificates  of 
military  and  civilian  officials,  and  other  writings  of  similar  apparent  authentic¬ 
ity  and  reliability,  such  as  a  certificate  of  a  physician  as  to  the  illness  of  a  wit¬ 
ness.  See  75c  as  to  matters  in  extenuation  or  mitigation,  122c  as  to  matters  con¬ 
cerning  the  question  as  to  whether  further  inquiry  into  the  mental  condition  of 
the  accused  should  be  made,  and  1466  as  to  the  use  of  affidavits  or  other  written 
statements  to  prove  the  character  of  the  accused. 

In  court-martial  trials  conducted  in  foreign  countries,  certain  categories 
of  witnesses  may,  by  virtue  of  treaty  or  executive  agreement,  have  privileges 
in  addition  to  those  mentioned  in  this  chapter. 

Evidence  to  be  admissible  (competent)  must  primarily  be  relevant.  Evi¬ 
dence  is  not  relevant,  as  that  term  is  used  in  this  manual,  when  the  fact  which 
it  tends  to  prove  is  not  part  of  any  issue  in  the  case.  Also,  evidence  is  not  relevant 
when,  though  the  fact  intended  to  be  proved  thereby  is  part  of  an  issue  in  the 
case,  the  evidence  itself  is  too  remote  to  have  any  appreciable  probative  value 
for  that  purpose.  As  used  in  this  manual  with  reference  to  the  pertinency  of 
evidence,  “material  evidence”  has  the  same  meaning  as  “relevant  evidence.” 

Evidence  which  is  apparently  irrelevant  may  be  admitted  provisionally 
at  the  discretion  of  the  military  judge  or  the  president  of  a  special  court-martial 
without  a  military  judge  upon  a  statement  of  the  party  offering  it  that  other 
facts  later  to  be  proved  will  show  its  relevancy,  but  the  evidence  should  after¬ 
ward  be  excluded,  and  the  members  of  the  court  instructed  to  disregard  it,  if  its 
relevancy  is  not  ultimately  shown.  It  is  generally  more  desirable,  however,  to 
require  the  party  offering  the  evidence  first  to  prove  the  facts  showing  it-s 
relevancy. 

The  military  judge  or  the  president  of  a  special  court-martial  without  a 
military  judge  may  as  a  matter  of  discretion  limit  the  number  of  witnesses 
called  by  either  side  to  testify  to  the  same  matter  if  it  appears  that  the  testi¬ 
mony  of  the  excluded  witnesses  would  be  merely  cumulative. 

138.  PRESUMPTIONS  AND  PERMISSIBLE  INFERENCES;  DI¬ 
RECT  AND  CIRCUMSTANTIAL  EVIDENCE;  REAL  EVIDENCE; 
TESTIMONIAL  KNOWLEDGE;  OPINION  EVIDENCE;  CHARACTER 
EVIDENCE;  EVIDENCE  OF  OTHER  OFFENSES  OR  ACTS  OF  MIS¬ 
CONDUCT  OF  THE  ACCUSED;  EVIDENCE  OF  HABIT  OR  USAGE. 
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a.  Presumptions  and  permissible  inferences.  (1)  Presumptions.  The  term 
“presumption”  is  applied  to  facts  which  courts  are  bound  to  assume  in  the 
absence  of  adequate  evidence  to  the  contrary.  Examples  of  presumptions  are — 
An  accused  person  is  presumed  to  be  innocent  until  his  guilt  is  proved  beyond 
a  reasonable  doubt;  and  an  accused  is  presumed  to  have  been  sane  at  the  time 
of  the  offense  charged,  and  to  be  sane  at  the  time  of  trial,  until  a  reasonable 
doubt  of  his  sanity  at  the  time  in  question  is  raised  by  the  evidence.  See  also 
148  as  to  the  presumption  of  competency  of  witnesses. 

These  presumptions  are  procedural  rules  governing  the  production  of  evi¬ 
dence  and  do  not  themselves  supply  evidence. 

(2)  Permissible  inferences.  There  are  a  number  of  permissible  inferences 
encountered  in  the  trial  of  criminal  cases  which  are  sometimes  loosely  referred 
to  as  “presumptions”  but  which  actually  are  not  presumptions  at  all  but  are 
merely  well-recognized  examples  of  the  use  of  circumstantial  evidence.  The 
drawing  of  these  inferences  is  not  mandatory,  and  their  weight  or  effect  is  to 
be  measured  only  in  terms  of  their  logical  value.  The  weight  wdiich  should  be 
given  to  any  inference  will  depend  upon  all  the  circumstances  attending  the 
proved  facts  which  give  rise  to  the  inference.  The  fact  that  evidence  is  intro¬ 
duced  to  show  the  nonexistence  of  a  fact  which  might  be  inferred  from  proof 
of  other  facts  does  not,  if  the  evidence  can  reasonably  be  disbelieved,  necessarily 
destroy  the  logical  value  of  the  inference,  but  the  rebutting  evidence  must  be 
weighed  against  the  inference.  The  same  is  true  if  the  evidence  is  introduced 
to  show  the  nonexistence  of  the  facts  upon  which  the  inference  is  based.  In 
drawing  and  weighing  inferences,  and  in  considering  evidence  introduced  in 
rebuttal  thereof,  common  sense  and  a  general  knowledge  of  human  nature  and 
the  ordinary  affairs  of  life  should  be  applied. 

Some  examples  of  common  inferences,  only  the  first  example  having  a 
presumption  also  present,  are — 

Since  most  persons  are  sane,  it  may  be  inferred  that  a  certain  person 
is  sane  and  that  he  was  sane  at  any  given  time.  Thus,  it  may  be  inferred  that 
an  accused  was  sane  at  the  time  of  the  offense  and  is  sane  at  the  time  of 
trial.  The  inference  of  sanity  permits  consideration  of  all  the  evidence  in 
the  light  of  the  general  human  experience  that  most  persons  are  sane. 

It  may  be  inferred  that  a  sane  person  intended  the  natural  and  probable 
consequences  of  acts  shown  to  have  been  intentionally  committed  by  him. 

When  it  is  shown  that  a  person  was  acting  as  a  public  officer,  it  may  be 
inferred  that  he  was  legally  in  office  and  that  he  performed  his  duties 
properly. 

It  may  be  inferred  that  a  condition  shown  to  have  existed  at  one  time 
continues  to  exist.  Thus,  it  may  be  inferred  that  a  person’s  residence  remains 
unchanged;  for  instance,  it  may  be  inferred  that  at  the  time  of  trial  a 
deponent  continues  to  reside  where  he  resided  at  the  time  his  deposition 
was  taken.  Also,  proof  that  a  certain  condition  existed  at  one  time  will 
support  an  inference  of  its  earlier  existence  if  the  subsequent  condition 
is  one  which  ordinarily  would  not  exist  unless  it  had  also  existed  at  the 
earlier  time.  For  example,  proof  that  immediately  after  a  collision  the 
lights  on  a  vehicle  were  not  burning,  although  in  working  order  at  that 
time,  would  support  an  inference  that  the  lights  had  not  been  turned  on  at 
the  time  of  the  collision. 
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Proof  that  a  letter  correctly  addressed  and  properly  stamped  or  franked 
was  deposited  in  the  mail  will  support  an  inference  that  it  was  delivered 
to  the  addressee,  and  a  similar  inference  is  permissible  in  regard  to  tele¬ 
grams  regularly  filed  with  a  telegraph  company  for  transmission. 

Identity  of  name  ordinarily  will  support  an  inference  of  identity  of 
person.  Whether  or  not  this  inference  may  be  drawn  in  a  particular  case, 
and  the  weight  to  be  given  to  it  if  it  is  drawn,  will  depend  upon  how  com¬ 
mon  the  name  is  and  upon  other  circumstances. 

When  it  is  shown  that  a  person  was  in  possession  of  recently  stolen 
property  or  a  part  thereof,  it  may  be  inferred  that  the  person  stole  the 
property  and,  if  it  is  shown  that  the  property  was  stolen  from  a  certain 
place  at  a  certain  time  and  under  certain  circumstances,  that  he  stole  it  from 
that  place  at  that  time  and  under  those  circumstances. 

It  may  be  inferred  that  one  who  has  assumed  the  custody  of  another’s 
property  has  stolen  the  property  if  he  refuses  or  fails  to  account  for  or 
deliver  it  when  an  accounting  or  delivery  is  due.  « 

The  fact  that  one  or  more  inferences  contradict  or  are  inconsistent  with  one 
or  more  other  inferences  does  not  necessarily  neutralize  or  destroy  the  infer¬ 
ences  on  either  side  of  the  question.  The  relative  weights  of  conflicting  infer¬ 
ences  should  be  assessed  in  accordance  with  the  logical  value  of  each  in  the 
light  of  all  attendant  circumstances. 

b.  Direct  and  circumstantial  evidence.  Evidence  which  tends  directly  to 
prove  or  disprove  a  fact  in  issue  is  called  direct  evidence.  Evidence  which  tends 
directly  to  prove  or  disprove  not  a  fact  in  issue  but  a  fact  or  circumstance  from 
which,  either  alone  or  in  connection  with  other  facts  or  circumstances,  one  may, 
according  to  the  common  experience  of  mankind,  reasonably  infer  the  existence 
or  nonexistence  of  another  fact  which  is  in  issue  is  called  indirect  or  circum¬ 
stantial  evidence.  For  example,  on  a  charge  of  larceny  of  a  wallet,  testimony  of 
a  witness  that  he  saw  the  accused  take  the  wallet  from  the  coat  of  the  owner  is 
direct  evidence  that  the  accused  took  the  wallet,  and  testimony  of  a  witness  that 
he  found  the  wallet  hidden  in  the  locker  of  the  accused  is  circumstantial 
evidence  that  the  accused  took  it. 

Circumstantial  evidence  is  not  resorted  to  as  a  secondary  or  inferior  kind  of 
evidence  or  only  when  there  is  an  absence  of  direct  evidence.  It  is  admissible 
even  when  there  is  direct  evidence.  There  is  no  general  rule  for  contrasting  the 
weight  of  circumstantial  and  direct  evidence.  The  assertion  of  an  eyewitness  may 
be  more  convincing  than  contrary  inferences  that  may  be  drawn  from  certain 
circumstances.  Conversely,  an  inference  drawn  from  one  or  more  circumstances 
may  be  more  convincing  than  a  contrary  assertion  of  an  eyewitness. 

c.  Real  evidence.  Physical  objects,  such  as  clothing,  jewelry,  weapons,  and 
marks  or  wounds  on  a  person’s  body,  may  be  received  or  exhibited  in  evidence 
if  they  are  relevant  to  an  issue  in  the  case.  Evidence  of  this  kind  is  called  real 
evidence.  If  an  item  of  real  evidence  which  has  been  introduced  in  the  case  is  not 
to  be  attached  to  the  record  of  trial  because  of  the  impossibility  or  impractica¬ 
bility  of  doing  so  or  for  some  other  reason,  the  item  should  be  clearly  and 
accurately  described  for  the  record  by  testimony,  photographs,  or  other  means 
so  that  it  may  be  considered  properly  upon  review  of  the  case.  See  also  54c?. 

d.  Testimonial  knowledge.  Ordinarily,  a  witness  is  qualified  to  speak  only 
of  what  he  has  learned  through  his  senses.  For  instance,  a  sentry  might  testify 
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that  while  on  a  sentry  post  at  night  he  heard  two  shots  and  saw  two  persons 
running  in  the  distance,  but  he  may  not  proceed  further  and  state  that  the  shots 
killed  a  man  and  that  one  of  the  persons  running  was  the  accused  if  his  informa¬ 
tion  as  to  the  effect  of  the  shots  and  the  identity  of  the  persons  running  away  is 
based  on  rumor  and  gossip  heard  the  following  day. 

That  a  witness  is  not  able  to  testify  with  positive  or  absolute  certainty  about 
a  fact  which  he  has  personally  observed,  or  concerning  which  he  is  otherwise 
qualified  to  testify  (see,  for  example,  138e),  goes  only  to  the  weight  and  not  to 
the  admissibility  of  whatever  testimony  he  may  be  able  to  give  with  respect  to 
that  fact. 

A  witness  may  testify  as  to  his  own  age,  including  the  date  of  his  birth. 
Similarly,  a  witness  who  is  a  near  relation  or  an  adoptive  parent  of  a  person  may 
test  ify  as  to  the  person’s  age,  including  the  person’s  date  of  birth. 

e.  Opinion  evidence.  It  is  a  general  rule  that  a  witness  must  state  facts 
and  not  his  opinions  or  conclusions.  However,  if  an  inference  drawn  by  a  wit¬ 
ness  from  certain  facts  personally  observed  by  him  is  of  a  kind  which  is  com¬ 
monly  drawn  and  which  cannot,  or  ordinarily  cannot,  adequately  be  conveyed  to 
the  court  by  a  mere  recitation  of  the  observed  facts,  the  witness  may  state  the 
inference,  when  the  matter  inferred  is  relevant,  even  though  the  inference 
amounts  to  an  opinion  or  conclusion.  Examples  of  admissible  inferences  of  this 
kind  are  the  speed  of  an  automobile,  whether  a  voice  heard  was  that  of  a  man, 
woman,  or  child,  and  whether  or  not  a  person  was  drunk.  As  to  the  expression 
of  opinion  with  respect  to  general  mental  condition,  see  122c.  See  also  138/(1)  as 
to  opinion  evidence  concerning  character,  138A  concerning  habit  or  usage,  and 
143&(1)  as  to  opinion  evidence  concerning  handwriting.  That  a  witness  is  not 
able  to  testify  with  positive  or  absolute  certainty  about  a  fact  which  he  has 
personally  observed,  or  concerning  which  he  is  otherwise  qualified  to  testify, 
goes  only  to  the  weight  and  not  to  the  admissibility  of  whatever  testimony  he 
may  be  able  to  give  with  respect  to  that  fact. 

An  expert  witness — that  is,  one  who  is  skilled  in  some  art,  trade,  profession, 
or  science  or  who  has  had  specialized  training  or  experience  in  relation  to  mat¬ 
ters  which  are  not  generally  within  the  knowledge  of  men  of  common  education 
and  experience — may  express  an  opinion  on  a  matter  which  is  within  his  spe¬ 
cialty  and  which  is  involved  in  the  inquiry.  Before  being  permitted  to  express 
his  opinion,  it  should  be  shown  that  he  is  an  expert  in  the  specialty.  A  showing 
of  expert  qualifications  may  be  waived,  however,  either  expressly  or  by  a  failure 
to  object  on  the  ground  of  a  lack  of  such  a  showing  to  the  reception  in  evidence 
of  testimony  of  an  expert  nature. 

Expert  testimony  may  be  adduced  in  several  ways.  An  expert  witness  may 
be  asked  to  state  his  relevant  opinion  shown  to  have  been  based  on  his  personal 
observation  or  on  an  examination  or  study  conducted  by  him,  including  an  ex¬ 
amination  or  study  by  him  of  reports  of  others  of  a  kind  customarily  considered 
in  the  practice  of  the  expert’s  specialty,  without  introducing  in  evidence  or 
specifying  hypothetically  or  otherwise  in  the  question  the  particular  data  upon 
which  the  opinion  was  based  and  without  showing  the  details  of  the  expert’s 
observation,  examination,  or  study.  The  expert  may  be  required,  on  direct  or 
cross-examination,  to  specify  the  data  upon  which  his  opinion  was  based  and  to 
relate  the  details  of  his  observation,  examination,  or  study.  If  in  the  course  of 
doing  so  he  refers  to  matters  which,  if  themselves  regarded  as  evidence  in  the 
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case  would  be  inadmissible  and  might  improperly  influence  the  members  of  the 
court,  as  when  a  psychiatrist  testifies  that  his  opinion  as  to  the  accused’s  mental 
responsibility  was  based  in  part  on  the  accused’s  past  criminal  record,  the 
military  judge,  or  the  president  of  a  special  court-martial  without  a  military 
judge,  should  instruct  the  members  of  the  court  in  open  session  that  these  mat¬ 
ters  are  to  be  considered  only  with  respect  to  the  weight  to  be  given  to  the  expert 
opinion. 

An  expert  witness  may  also  be  asked  to  express  an  opinion  upon  a  hypo¬ 
thetical  question — a  question  assuming  a  certain  state  of  facts  to  exist — if  the 
question  is  based  on  facts  in  evidence  at  the  time  the  question  is  asked  or,  if  the 
military  judge  or  the  president  of  a  special  court-martial  without  a  military 
judge  as  a  matter  of  discretion  so  permits,  on  facts  which  are  later  to  be 
received  in  evidence.  If  evidence  of  these  facts  is  not  later  introduced,  the 
hypothetical  opinion  based  on  them  should  be  excluded  and  the  members 
of  the  court  instructed  to  disregard  it.  The  requirement  that  hypothetical 
questions,  and  the  answer's  thereto,  shall  be  based  upon  facts  in  evidence 
does  not  apply,  however,  to  questions  asked  upon  cross-examination  for  the  pur¬ 
pose  of  testing  the  credibility  of  the  expert  witness.  See  1496(1). 

An  expert  witness  who  to  some  extent  has  based  an  opinion  upon  his  study 
of  books  or  papers  dealing  with  his  specialty  may  be  cross-examined  as  to  that 
opinion  by  reference  to  any  reputable  wrorks  in  his  field,  including  works  not 
relied  upon  by  the  expert  witness  in  his  testimony. 

An  admissible  opinion  or  conclusion  may  be  regarded  as  evidence  of  the 
matter  to  which  the  opinion  or  conclusion  relates. 

f.  Character  evidence — Proof  of  character ;  character  of  the  accused; 
of  others.  (1)  Proof  of  character.  When  proof  of  the  character  of  a  person  is 
admissible,  the  opinion  of  a  witness  as  to  that  person’s  character  may  be  received 
in  evidence  if  it  is  shown  that  the  witness  has  such  an  acquaintance  or  relation¬ 
ship  with  the  person  as  to  qualify  him  to  form  a  reliable  opinion  in  this  respect. 
Another  method  of  proving  character  is  by  introducing  evidence  of  reputation 
for  the  kind  of  character  involved.  By  “reputation”  is  meant  the  repute  in  which 
a  person  generally  is  held  in  the  community  in  which  he  lives  or  pursues  his 
business  or  profession.  Testimony  concerning  the  reputation  of  a  person  in  the 
community  in  which  he  lives  or  pursues  his  business  or  profession  must  come 
from  someone  whose  knowledge  of  that  reputation  was  gained  from  having 
himself  been  a  member  of  the  community  in  question.  Thus,  testimony  of  this 
kind  by  one  who  has  merely  visited  the  community  of  a  person  for  the  purpose 
of  investigating  his  character  is  inadmissible.  In  the  military  service,  “com¬ 
munity”  includes  an  organization,  post,  camp,  ship,  or  station. 

See  1466  as  to  the  use  of  affidavits  or  other  written  statements  to  prove  the 
character  of  the  accused. 

(2)  Character  of  the  accused.  Evidence  that  the  accused  has  a  bad  moral 
character  may  not  be  introduced  for  the  purpose  of  raising  an  inference  of  guilt, 
although  this  evidence  may  be  introduced  for  the  purpose  of  rebutting  evidence 
of  good  moral  character  introduced  by  the  defense. 

To  show  the  probability  of  his  innocence,  the  accused  may  introduce  evi¬ 
dence  of  his  own  good  character,  including  evidence  of  his  military  record  and 
standing  as  shown  by  authenticated  copies  of  efficiency  or  fitness  reports  or 
otherwise  and  evidence  of  his  general  character  as  a  moral,  well-conducted  per- 
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son  and  law-abiding  citizen.  However,  he  may  not,  for  this  purpose,  introduce 
evidence  as  to  some  specific  trait  of  character  unless  evidence  of  that  trait  would 
have  a  reasonable  tendency  to  show  that  it  was  unlikely  that  he  committed  the 
offense  charged.  For  example,  evidence  of  good  character  as  to  peaceableness 
would  be  admissible  to  show  the  probability  of  innocence  in  a  prosecution  for  any 
offense  involving  violence,  but  it  would  not  be  admissible  for  such  a  purpose  in  a 
prosecution  for  a  non-violent  theft.  After  the  accused  introduces  evidence  as  to 
his  good  character,  the  prosecution  may,  in  rebuttal,  introduce  evidence  as  to  his 
bad  character.  However,  the  character  evidence  in  rebuttal  which  may  properly 
be  received  will  be  limited  by  the  scope  of  the  character  evidence  introduced  by 
the  accused.  Thus,  when  in  a  prosecution  for  larceny  the  accused  lias  confined 
his  proof  of  good  character  to  evidence  of  his  good  character  as  to  honesty,  the 
prosecution  may  not  show  in  rebuttal  that  the  accused  has  a  bad  character  as  to 
general  morality  and  conduct  but  will  be  limited,  with  respect  to  the  introduc¬ 
tion  of  character  evidence  in  rebuttal,  to  proof  of  his  bad  character  as  to  honesty ; 
but  if  the  accused  has  introduced  evidence  of  his  general  good  character  as  a 
moral  and  law-abiding  person  the  prosecution  may  show  not  only  that  the  ac¬ 
cused  has  a  bad  moral  character  generally  but  also  that  he  has  a  bad  character 
as  to  honesty. 

The  prosecution  is  not  limited  in  its  rebuttal  of  evidence  of  the  accused’s 
good  character  to  the  method  of  proving  character  used  by  the  defense.  Conse¬ 
quently,  the  prosecution  may  use  opinion  evidence  of  bad  character  in  rebuttal 
of  reputation  evidence  of  good  character  presented  by  the  defense  and  may  use 
reputation  evidence  of  bad  character  in  rebuttal  of  opinion  evidence  of  good 
character  presented  by  the  defense.  Additionally,  if  a  defense  witness  testifies 
as  to  the  good  reputation  of  the  accused,  the  prosecution  may  cross-examine  the 
witness  as  to  his  personal  opinion  of  the  character  of  the  accused,  provided  the 
witness  is  qualified  to  express  such  an  opinion.  Also,  if  a  defense  witness  testifies 
that  in  his  opinion  the  accused  has  a  good  character,  the  prosecution  may  cross- 
examine  the  witness  concerning  the  reputation  of  the  accused,  provided  the 
witness  is  qualified  to  testify  concerning  the  accused’s  reputation.  In  all  these 
situations,  however,  the  prosecution  will  be  bound  by  the  general  limitations 
upon  the  introduction  of  evidence  of  bad  character  in  rebuttal  previously 
mentioned. 

The  prosecution  may  not,  for  the  purpose  of  rebutting  evidence  of  the 
accused’s  good  character,  introduce  evidence  of  other  specific  offenses  or  acts 
of  misconduct  of  the  accused  unless  that  evidence  is  in  rebuttal  of  evidence 
introduced  by  the  defense  that  other  offenses  or  acts  of  misconduct  were  not 
committed  (see  the  seventh  paragraph  of  1536(2)  (6))  or  is  admissible  under 
138<7.  See  also  75 d. 

If  the  accused  testifies  as  a  witness,  the  prosecution  may,  for  the  purpose 
of  impeaching  his  credibility,  show  that  the  accused  has  a  bad  character  as  to 
truth  and  veracity.  If  the  credibility  of  the  accused  is  attacked  on  this  or  any 
other  ground,  the  defense  may  show  that  the  accused’s  character  as  to  truth  and 
veracity  is  good.  See  1536  (2)  (a) . 

(3)  Character  of  persons  other  than  the  accused.  Evidence  as  to  the  char¬ 
acter  of  persons  other  than  the  accused  is  admissible  when  it  is  relevant  to  an 
issue  in  the  case.  Thus,  for  example,  when  there  is  a  question  as  to  whether  the 
accused  was  acting  in  the  heat  of  sudden  passion  caused  by  adequate  provoca¬ 
tion  in  taking  the  life  of  a  person  who  purportedly  attacked  him  (see  198a, 
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Voluntary  manslaughter)  or  as  to  whether  the  accused  was  acting  in  self- 
defense  or  in  defense  of  another  (see  216c),  it  may  be  shown  that  the  alleged 
victim  of  the  homicide  or  assault  had  a  violent  character  or  that  he  had  a 
peaceable  character.  This  evidence  is  admissible  because  of  its  relevancy  to  the 
inquiry  as  to  whether  the  alleged  victim  had  provoked  the  accused  or  as  to 
whether  the  alleged  victim  had  been  the  aggressor.  It  may  also  be  shown  in 
such  a  case  that  the  accused,  at  the  time  of  his  act,  was  aware  of  the  violent  or 
peaceable  character  of  the  alleged  victim  or  entertained  a  belief  with  respect  to 
that  character,  for  this  evidence  would  have  some  bearing  upon  the  question  as 
to  the  reasonableness  and  extent  of  the  passion  or  apprehension  of  danger  on 
the  part  of  the  accused.  When  it  may  be  shown,  for  example,  that  the  alleged 
victim  had  a  violent  character,  evidence  of  specific  acts  of  violence  of  the  alleged 
victim  is  admissible  to  show  his  violent  character  as  well  as  opinion  or  reputa¬ 
tion  evidence  of  his  violent  character  (see  (1)  above).  Likewise,  when  the 
accused’s  knowledge  or  belief,  possessed  at  the  time  of  his  act,  that  the  alleged 
victim  had  a  violent  character  has  been  shown,  evidence  that  the  accused  at  that 
time  knew  of  specific  acts  of  violence  of  the  alleged  victim  or  entertained  a 
belief  with  respect  to  those  acts  is  admissible. 

Proof  of  bad  moral  character  of  persons  other  than  the  accused,  including 
his  associates  and  confederates,  is  not  admissible  to  raise  an  inference  of  the 
accused’s  guilt  by  an  implication  that  he  also  must  have  been  a  person  of  bad 
moral  character. 

See  153&(2)  (a)  and  the  fifth  paragraph  of  153&(2)  (6)  as  to  the  admissi¬ 
bility  of  evidence  of  the  character  of  witnesses  and  of  alleged  victims  of  sexual 
offenses. 

g.  Evidence  of  other  offenses  or  acts  of  misconduct  of  the  accused. 

The  general  rule  is  that  evidence  of  other  offenses  or  acts  of  misconduct  of  the 
accused  is  not  admissible  as  tending  to  prove  his  guilt,  for  ordinarily  this  evi¬ 
dence  would  be  useful  only  for  the  purpose  of  raising  an  inference  that  the 
accused  has  a  disposition  to  do  acts  of  the  kind  charged  or  criminal  acts  in 
general  and,  if  the  disposition  thus  inferred  was  to  be  made  the  basis  for  an 
inference  that  he  did  the  act  charged,  the  rule  forbidding  the  drawing  of  an 
inference  of  guilt  from  evidence  of  the  bad  moral  character  of  the  accused  would 
apply.  However,  if  evidence  of  other  offenses  or  acts  of  misconduct  of  the  ac¬ 
cused  has  substantial  value  as  tending  to  prove  something  other  than  a  fact  to 
be  inferred  from  the  disposition  of  the  accused  or  is  offered  in  proper  rebuttal 
of  matters  raised  by  the  defense,  the  reason  for  excluding  the  evidence  is  not 
applicable.  For  instance,  evidence  of  other  offenses  or  acts  of  misconduct  of  the 
accused  is  admissible  in  the  following  circumstances : 

(1)  When  it  tends  to  identify  the  accused  as  the  perpetrator  of  the 
offense  charged. 

Example:  Two  adjoining  buildings  are  burglarized  on  the  same  night 
and  in  a  similar  manner.  It  is  permissible  to  show  upon  the 
trial  of  an  accused  for  burglarizing  one  of  the  buildings  that 
he  participated  in  the  burglary  of  the  other,  for  this  evidence 
has  a  reasonable  tendency  to  establish  that  he  participated  in 
the  burglary  charged. 
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Example:  The  accused  is  charged  with  burglary.  Evidence  is  admissible 
that  the  burglar  left  a  pistol  at  the  scene  of  the  burglary  and 
that  the  pistol  had  recently  been  stolen  from  X  by  the 
accused. 

Example :  The  accused  is  being  tried  for  inducing  X  to  turn  over  a  large 
sum  of  money  by  a  peculiarly  ingenious  fraudulent  scheme. 
Evidence  that  the  accused  obtained  money  from  Y  by  the 
same  scheme  is  admissible. 

(2)  When  it  tends  to  prove  a  plan  or  design  of  the  accused. 

Example:  The  accused  is  being  tried  for  having  obtained  money  from 
Z  by  going  through  a  marriage  ceremony  with  her,  securing 
the  funds  on  a  false  representation  that  he  would  invest  them 
for  her,  and  then  absconding.  Evidence  that  he  pursued  the 
same  course  with  W,  X,  and  Y  is  admissible. 

(3)  When  it  tends  to  prove  knowledge  or  guilty  intent  in  a  case  in 
which  these  matters  are  in  issue. 

Example:  The  accused  is  charged  with  receiving  stolen  goods  knowing 
them  to  have  been  stolen.  Evidence  that  before  the  occasion 
charged  he  had  received  stolen  goods  under  similar  circum¬ 
stances  is  admissible  as  tending  to  prove  that  on  the  occasion 
charged  he  knew  that  the  goods  which  were  then  received 
by  him  had  been  stolen. 

Example:  The  accused  is  charged  with  larceny  of  property  belonging 
to  X.  Evidence  that  the  accused  sold  the  property  is  admis¬ 
sible — even  if  the  sale  is  itself  an  offense — since  this  evidence 
would  tend  to  prove  that  he  intended  to  deprive  X  of  the 
property  permanently. 

But:  On  a  charge  of  assaulting  a  person  and  intentionally  inflict¬ 

ing  grievous  bodily  harm,  a  former  assault  on  a  third  person 
under  entirely  different  circumstances  would  not  be  admis¬ 
sible,  for  it  would  have  no  bearing  on  the  intent  in  the  case 
charged. 

(4)  When  it  tends  to  show  the  accused’s  consciousness  of  guilt  of  the 
offense  charged. 

Example:  The  accused  is  charged  with  homicide.  Evidence  that  the 
accused  had  absented  himself  without  proper  authority 
shortly  after  the  homicide  is  admissible  as  tending  to  show 
the  accused’s  consciousness  of  guilt  of  the  homicide. 

(5)  When  it  tends  to  prove  motive. 

Example:  The  accused  is  charged  with  desertion  with  intent  to  remain 
away  permanently.  The  fact  that  at  the  time  of  the  alleged 
desertion  the  accused  had  allegedly  committed  larceny  and 
knew  that  he  was  under  investigation  or  awaiting  trial  for 
that  offense  would  be  admissible  as  evidence  of  a  motive  to 
desert. 

Example:  The  accused  is  charged  with  falsification  of  his  accounts. 

Evidence  that  he  had  stolen  some  of  the  goods  to  be  accounted 
for  is  admissible  as  tending  to  show  that  he  had  a  motive  to 
falsify  the  accounts  for  the  purpose  of  concealing  the  theft. 
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But:  On  a  charge  of  falsification  of  accounts,  evidence  of  falsi¬ 

fication  in  a  totally  distinct  transaction  would  be  inadmis¬ 
sible,  for  that  evidence  does  not  bear  upon  the  involvement 
of  the  accused  in  the  offense  charged  but  bears  solely  upon 
bis  moral  character. 

(6)  When  it  tends  to  rebut  a  contention,  express  or  implicit,  made  by 
the  accused  that  his  participation  in  the  offense  charged  was  the  result  of 
accident  or  mistake  or  was  the  result  of  entrapment. 

Example:  The  accused  is  charged  with  an  offense  involving  an  accusa¬ 
tion  that  he  administered  poison  to  X.  The  accused,  expressly 
or  by  implication,  defends  on  the  ground  that  he  admin¬ 
istered  the  poison  to  X  as  a  result  of  accident  or  mistake. 
Evidence  that  the  accused  had  poisoned  other  persons  is 
admissible  if  the  circumstances  of  the  other  acts  are  so  similar 
to  the  circumstances  of  the  act  charged  that  the  other  acts 
tend  to  show  that  the  act  charged  was  not  the  result  of 
accident  or  mistake. 

Example:  The  accused  is  charged  with  selling  military  property  with¬ 
out  proper  authority.  He  defends  on  the  ground  of  entrap¬ 
ment,  claiming  that  the  sale  was  solicited  by  a  government 
agent.  Evidence  that  on  previous  relatively  recent  occasions 
the  accused  had  sold  military  property  without  proper  author¬ 
ity  is  admissible  to  show  that  on  the  occasion  charged  the 
accused  was  not  an  otherwise  unwilling  participant. 

(7)  When  it  tends  to  rebut  any  issue  raised  by  the  defense,  unless  its 
sole  purpose  (see  the  fourth  paragraph  of  138/(2))  is  to  rebut  evidence  of 
the  accused’s  good  character. 

Example:  The  accused  is  charged  with  murder  committed  by  stabbing 
the  alleged  victim  with  a  knife,  and  he  defends  on  the  ground 
that  he  took  the  life  of  the  victim  in  self-defense.  Evidence 
that  shortly  before  the  homicide  the  accused  had  threatened 
another  person  with  a  knife  in  the  absence  of  any  appre¬ 
hension  of  harm  is  admissible  as  tending  to  show  that  the 
accused  was  the  aggressor  with  respect  to  the  homicide 
charged. 

If  evidence  of  other  offenses  or  acts  of  misconduct  of  the  accused  is  ad¬ 
mitted  under  the  above  provisions,  the  military  judge,  or  the  president  of  a 
special  court-martial  without  a  military  judge,  should  instruct  the  members  of 
the  court  in  open  session  concerning  any  limitations  upon  the  purpose  for  which 
the  evidence  may  be  considered.  See  73a. 

Evidence  that  the  accused  has  committed  other  offenses  or  acts  of  miscon¬ 
duct  not  amounting  to  proof  of  conviction  thereof  is  not  admissible,  on  cross- 
examination  of  the  accused  or  otherwise,  merely  to  impeach  his  credibility  as  a 
witness ;  but  if  that  evidence  is  in  rebuttal  of  evidence  introduced  by  the  defense 
that  other  offenses  or  acts  of  misconduct  were  not  committed  or  is  for  some  other 
reason  admissible  independently  of  impeachment  it  will  also  be  admissible  to 
impeach  the  accused’s  credibility  as  a  witness,  provided  it  has  a  tendency  to  do 
so.  Evidence  that  the  accused  was  convicted  of  a  crime  involving  moral  turpitude 
or  otherwise  affecting  his  credibility  is  admissible  to  impeach  his  credibility 
if  he  testifies.  See  153&(2)  (&).  When  evidence  that  the  accused  was  convicted 
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of  crime  is  introduced  before  the  findings  and  is  of  a  kind  which  is  then  admis¬ 
sible  only  for  the  purpose  of  impeaching  his  credibility  as  a  witness*  the  military 
judge,  or  the  president  of  a  special  court-martial  without  a  military  judge, 
should  instruct  the  members  of  the  court  in  open  session  that  in  arriving  at  the 
findings  they  may  consider  the  evidence  only  for  the  purpose  of  determining 
the  credibility  of  the  accused. 

h.  Evidence  of  habit  or  usage.  Evidence  that  a  person  was  in  the  habit 
of  doing  a  certain  thing  in  a  certain  way,  or  that  he  had  been  doing  a  certain 
thing  in  a  certain  way  as  a  matter  of  usage,  is  admissible  as  tending  to  prove 
that  lie  acted  according  to  his  habit  or  usage  on  a  specified  occasion.  Evidence 
of  specific  instances  of  behavior  is  admissible  to  prove  habit  or  usage  if  the 
evidence  is  of  a  sufficient  number  of  instances  to  warrant  a  finding  of  the  habit 
or  usage.  The  most  common  instance  of  admissible  evidence  of  habit  or  usage  is 
evidence  of  the  regular  course  of  action  in  a  business  or  calling. 

See,  however,  138/(2)  and  g  as  to  the  rule  forbidding  the  drawing  of  an 
inference  of  guilt  from  evidence  of  the  bad  moral  .character  of  the  accused. 

139.  HEARSAY  RULE.  a.  General  rule.  A  statement  which  is  offered 

in  evidence  to  prove  the  truth  of  the  matters  stated  therein,  but  which  was  not 
made  by  the  author  when  a  witness  before  the  court  at  the  hearing  in  which  it 
is  so  offered,  is  hearsay.  The  word  “statement”  means  not  only  an  oral  or  written 
expression  but  also  non-verbal  conduct  of  a  person  intended  by  him  as  a  substi¬ 
tute  for  words  in  expressing  the  matter  stated.  Hearsay  may  not  be  recited  or 
otherwise  introduced  in  evidence,  and  it  does  not  become  competent  evidence 
by  reason  of  a  mere  failure  to  object  to  its  reception  in  evidence.  This  rule  sim¬ 
ply  means  that  a  fact  cannot  be  proved  by  showing  that  someone  stated  it  was  a 
fact.  The  basis  of  the  rule  is  the  fundamental  principle,  which  is  subject  to 
certain  well-established  exceptions,  that  in  a  criminal  prosecution  the  testimony 
of  the  witnesses  shall  be  taken  before  the  court,  so  that  at  the  time  they  give  the 
testimony  offered  in  evidence  they  will  be  sworn  and  will  be  subject  to  cross- 
examination,  the  scrutiny  of  the  court,  and  confrontation  by  the  accused.  Hear¬ 
say  as  defined  above  includes  the  testimony  of  a  witness  given  at  the  hearing 
that  on  another  occasion  he  made  a  certain  statement,  if  that  statement  is  offered 
to  prove  the  truth  of  the  matters  stated  and  has  not  been  adopted  by  the  witness 
as  a  part  of  his  testimony  at  the  hearing. 

The  fact  that  a  given  statement  was  made  may  itself  be  relevant.  If  this  is 
so,  the  making  of  the  statement  may  be  shown  by  any  competent  evidence,  not 
for  the  purpose  of  proving  the  truth  of  what  was  stated  but  for  the  purpose 
of  proving  the  fact  that  it  was  stated. 

b.  Illustrations.  Lieutenant  A  had  conducted  a  preliminary  inquiry  (32&) 
into  the  alleged  offense.  Testimony  by  Lieutenant  A  at  the  trial  that  persons 
other  than  the  accused  stated  certain  facts  at  the  inquiry  would  be  inadmissible 
to  prove  those  facts  since  the  testimony  of  Lieutenant  A  would  be  hearsay  if  it 
was  offered  for  this  purpose.  However,  the  testimony  of  any  person  who  was 
present  at  the  inquiry  that  he  heard  Lieutenant  A  warn  the  accused  that  he  did 
not  have  to  make  any  statement  regarding  the  offense  and  that  any  statement 
made  by  him  could  be  used  as  evidence  against  him  in  a  trial  by  court-martial 
would  be  admissible  for  the  purpose  of  showing  that  the  warning  was  in  fact 
given. 
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A  is  being  tried  for  assaulting  B.  The  defense  presents  the  testimony  of  C 
that  just  before  the  assault  C  heard  B  say  to  A  that  he  was  about  to  kill  him  with 
his  knife.  The  testimony  of  C  is  not  hearsay,  for  it  is  offered  to  show  that  A  acted 
in  self-defense  because  B  made  the  statement  and  not  to  prove  the  truth  of 
B’s  statement. 

A  is  being  tried  for  the  rape  of  B.  C  is  able  to  testify  that  at  an  identification 
lineup  B  indicated — verbally  or  otherwise — that  A  was  her  attacker.  The  testi¬ 
mony  of  C  would  not  be  admissible  to  prove  that  it  was  A  who  raped  B,  for  if 
it  was  admitted  for  that  purpose  it  would  be  hearsay.  See,  however,  the  fourth 
paragraph  of  153a. 

Private  A  is  being  tried  for  disobedience  of  a  certain  order  given  him  orally 
by  Lieutenant  B.  C  is  able  to  testify  that  he  heard  Lieutenant  B  give  the  order 
to  A.  This  testimony,  including  testimony  of  C  as  to  the  terms  of  the  order, 
would  not  be  hearsay. 

The  accused  is  being  tried  for  the  larceny  of  clothes  from  a  locker.  A  is 
able  to  testify  that  B  told  A  that  he,  B,  saw  the  accused  leave  the  quarters  in 
which  the  locker  was  located  with  a  bundle  resembling  clothes  about  the  same 
time  the  clothes  were  stolen.  This  testimony  from  A  would  not  be  admissible 
to  prove  the  facts  stated  by  B. 

B  is  being  tried  for  wrongfully  selling  government  clothing.  Policeman 
A  is  able  to  testify  that  while  on  duly  as  a  policeman  he  saw  the  accused  go  into 
a  shop  w  ith  a  bundle  under  his  arm,  that  A  entered  the  shop  and  the  accused 
ran  away  and  A  was  unable  to  catch  him,  and  that  thereafter  A  asked  the  pro¬ 
prietor  of  the  shop  what  the  accused  was  doing  there  and  the  proprietor  replied 
that  the  accused  sold  him  some  uniforms  for  which  he  paid  the  accused  $30.  Tes¬ 
timony  by  the  policeman  as  to  the  reply  of  the  proprietor  would  be  hearsay  if  it 
was  offered  to  prove  the  facts  stated  by  the  proprietor.  The  fact  that  the  police¬ 
man  was  acting  in  the  line  of  his  duty  at  the  time  the  proprietor  made  the 
statement  would  not  render  the  evidence  admissible  to  prove  the  truth  of  the 
statement. 

A  defense  witness  in  an  assault  case  testifies  on  direct  examination  that 
the  accused  did  not  strike  the  alleged  victim,  B.  On  cross-examination  by  the 
prosecution,  the  witness  admits  that  at  a  preliminary  investigation  he  stated 
that  the  accused  had  struck  B.  The  testimony  of  the  witness  as  to  this  statement, 
unless  he  further  testifies  that  the  statement  is  true  and  thus  adopts  it  as  part 
of  his  testimony  at  the  trial,  is  inadmissible  to  prove  that  the  accused  in  fact 
struck  B,  for  if  it  was  received  for  this  purpose  it  would  be  hearsay.  See  1535  (2) 
(c)  with  respect  to  the  use  of  such  an  inconsistent  statement  for  impeachment 
purposes. 

Official  statements  made  by  an  officer — as  by  the  commanding  officer  of  a 
battalion,  squadron,  or  ship,  or  by  a  staff  officer,  in  an  indorsement  or  other  com¬ 
munication — are  not  excepted  from  the  operation  of  the  hearsay  rule  merely  by 
reason  of  the  official  character  of  the  communication  or  the  rank  or  position  of 
the  officer  making  it.  Nor  is  such  a  statement  excepted  from  the  hearsay  rule 
merely  because  it  is  among  papers  referred  to  the  trial  counsel  with  the  charges. 
See  144. 

c.  Exceptions.  The  principal  exceptions  to  the  hearsay  rule  applicable  in 
court-martial  trials  are  stated  in  140  through  146. 
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140.  CONFESSIONS  AND  ADMISSIONS;  ACTS  AND  STATE¬ 
MENTS  OF  CONSPIRATORS  AND  ACCOMPLICES,  a.  Confessions  and 
admissions.  (1)  Definitions.  A  confession  is  an  acknowledgment  of  guilt.  An 
admission  is  a  self-incriminatory  statement  falling  short  of  an  acknowledgment 
of  guilt,  even  if  it  was  intended  by  its  maker  to  be  exculpatory. 

(2)  Voluntariness.  To  be  admissible  against  him,  a  confession  or  ad¬ 
mission  of  the  accused  must  be  voluntary.  A  confession  or  admission  which  was 
obtained  through  the  use  of  coercion,  unlawful  influence,  or  unlawful  induce¬ 
ment  is  not  voluntary.  See  Article  31. 

Some  instances  of  coercion,  unlawful  influence,  and  unlawful  inducement 
in  obtaining  a  confession  or  admission  are: 

Infliction  of  bodily  harm,  including  questioning  accompanied  by  depri¬ 
vation  of  the  necessities  of  life,  such  as  food,  sleep,  or  adequate  clothing. 

Threats  of  bodily  harm. 

Imposition  of  confinement,  or  deprivation  of  privileges  or  necessities, 
because  a  statement  was  not  made  by  the  accused,  or  threats  thereof  if  a 
statement  is  not  made  by  him. 

Promises  of  immunity  or  clemency  as  to  any  offense  allegedly  com¬ 
mitted  by  the  accused. 

Promises  of  reward  or  benefit,  or  threats  of  disadvantage,  likely  to 
induce  the  accused  to  make  the  confession  or  admission. 

Obtaining  the  statement  in  violation  of  Article  31(b)  or  other  warn¬ 
ing  requirements  in  this  subparagraph  (140a (2) )  as  to  the  right  to  remain 
silent. 

Obtaining  the  statement  in  violation  of  the  warning  requirements  in 
this  subparagraph  (140a  (2) )  as  to  the  right  to  counsel. 

A  statement  is  obtained  in  violation  of  Article  31(b)  if,  without  an  ade¬ 
quate  warning  under  that  article,  a  person  subject  to  the  code  or  acting  as  an 
instrument  of  such  a  person  or  a  unit  of  an  armed  force  obtained  it  by  official 
interrogation  or  request,  formal  or  informal,  from  one  who  in  connection  with 
the  interrogation  or  request  was  accused  or  suspected  of  the  offense  to  which 
the  statement  relates.  A  statement  is  obtained  in  violation  of  other  warning  re¬ 
quirements  as  to  the  right  to  remain  silent  if  any  other  official  or  agent  of  the 
United  States  or  of  any  State  thereof  or  political  subdivision  of  either,  or  some¬ 
one  acting  as  an  instrument  of  such  an  official  or  agent,  obtained  it  by  custodial 
interrogation  from  an  accused  or  suspect  without  having,  before  any  ques¬ 
tioning,  warned  him  of  his  right  to  remain  silent  and  that  anything  said  by  him 
could  be  used  against  him  in  court.  If  before  or  during  the  questioning  the  ac¬ 
cused  or  suspect  indicates  in  any  manner  that  he  desires  to  exercise  his  right  to 
remain  silent  and  that  desire  remains  in  effect,  any  statement  thereafter  ob¬ 
tained  from  him  by  continued  interrogation  is  considered  to  be  the  product 
of  unlawful  influence  and  to  be  involuntary. 

A  statement  is  obtained  in  violation  of  the  warning  requirements  as 
to  the  right  to  counsel  if  a  person  of  the  types  described  in  the  above  paragraph 
obtained  it  by  official  interrogation  from  an  accused  or  suspect  when  he  was 
in  custody  without  having,  before  any  questioning,  wTarned  him  of  his  right  to 
consult,  and  to  have  with  him  at  the  interrogation,  civilian  counsel  provided  by 
him  (or,  when  entitled  thereto,  civilian  counsel  provided  for  him)  or,  if  the 
interrogation  is  a  United  States  military  interrogation,  military  counsel  as¬ 
signed  to  his  case  for  the  purpose.  Even  if  such  a  warning  and  the  warning 
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of  the  right  to  remain  silent  were  given,  a  statement  obtained  at  the  interroga¬ 
tion  from  the  accused  or  suspect  without  the  presence  of  counsel  may  be  re¬ 
garded  as  not  being  the  product  of  unlawful  influence,  and  as  being  voluntary, 
only  if  it  is  affirmatively  shown  that  with  respect  to  the  statement  the  accused 
or  suspect  freely,  knowingly,  and  intelligently  waived  his  right  to  the  assistance 
of  counsel  and  to  remain  silent. 

A  statement  of  an  accused  or  suspect  obtained  from  him  in  violation  of 
any  of  the  above  warning  requirements  as  to  the  right  to  remain  silent  or  the 
right  to  counsel  is  considered  to  be  involuntary,  and  therefore  inadmissable 
against  him,  because  of  the  violation  alone,  even  if  the  accused  or  suspect  knew 
that  he  had  these  rights  despite  the  lack  of  warning.  These  warning  require¬ 
ments  do  not  apply  to  the  questioning  of  witnesses  at  a  trial. 

A  statement  obtained  from  an  accused  or  suspect  in  an  interrogation 
conducted  in  accordance  with  all  applicable  rules  is  not  involuntary  because  that 
interrogation  was  preceded  by  one  which  was  not  so  conducted,  if  it  clearly 
appears  that  all  improper  influences  of  the  preceding  interrogation  had  ceased 
to  operate  on  the  mind  of  the  accused  or  suspect  at  the  time  he  made  the  state¬ 
ment.  See  the  last  paragraph  of  1506  as  to  the  inadmissibility  of  evidence  ob¬ 
tained  as  a  result  of  information  supplied  by  a  statement  obtained  from  the 
accused  by  compelling  him  to  incriminate  himself,  when  the  compulsion  was 
applied  by  certain  persons  acting  in  a  governmental  capacity. 

The  admissibility  of  a  confession  or  admission  of  the  accused  must  be 
established  by  an  affirmative  showing  that  it  was  voluntary,  unless  the  defense 
expressly  consents  to  the  omission  of  such  a  showing.  If  the  statement  of  the 
accused  was  not  obtained  from  him,  but  was  made  by  him  spontaneously,  for  ex¬ 
ample,  without  urging,  interrogation,  or  request,  it  may  be  regarded  as  volun¬ 
tary.  However,  when  the  statement  was  obtained  from  the  accused,  it  may 
affirmatively  be  shown  that  it  was  voluntary  by  proof  that  its  making  was  not 
induced  by  a  threat,  promise,  or  use  of  duress  amounting  to  coercion,  unlawful 
influence,  or  unlawful  inducement  and  that  any  warnings  required  above  as 
to  the  right  to  remain  silent  or  to  counsel  were  given.  See  the  fourth  paragraph 
of  this  subparagraph  (140a  (2) )  as  to  the  additional  proof  that  is  necessary 
in  certain  cases. 

The  accused  has  the  right  to  testify  concerning  the  involuntary  nature 
of  his  confession  or  admission  without  thereby  subjecting  himself  to  cross- 
examination  upon  other  issues  in  the  case  or  upon  the  truth  or  falsity  of  the 
statement,  but  he  will  be  subject  to  proper  cross-examination  as  to  the  voluntari¬ 
ness  of  the  statement  and  as  to  his  credibility.  If  he  desires  to  exercise  it,  he 
should  be  accorded  this  right  to  testify  before  a  ruling  is  made  as  to  the  admis¬ 
sibility  of  the  statement.  If  he  so  requests,  he  should  also  be  allowed,  before 
such  a  ruling  is  made,  to  present  other  evidence  for  the  purpose  of  showing 
that  the  statement  was  involuntary  and  to  cross-examine  any  witness  who  has 
testified  as  to  its  voluntary  nature.  See  57<?  (2)  as  to  hearings  upon  these  matte  re 
conducted  by  the  military  judge  out  of  the  presence  of  the  members  of  the  court. 

A  ruling  of  the  military  judge  or  the  president  of  a  special  court-martial 
without  a  military  judge  that  a  confession  or  admission  of  the  accused  is 
admissible  does  not  establish  for  the  members  of  the  court  that  the  state¬ 
ment  was  voluntary.  Such  a  ruling,  although  it  must  be  based  on  an  inter¬ 
locutory  finding  that  the  statement  was  voluntary,  merely  places  the  con¬ 
fession  or  admission  before  the  members  of  the  court,  that  is,  the  ruling  is 
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final  only  on  the  question  of  admissibility.  If  a  ruling  has  been  made  that  a 
confession  or  admission  of  the  accused  is  admissible  and  evidence  raising  an 
issue  as  to  the  voluntariness  of  the  statement  has  been  introduced  in  open 
session,  the  military  judge,  or  the  president  of  a  special  court-martial  without 
a  military  judge,  should  instruct  the  court  in  open  session  that  each  member  of 
the  court,  in  connection  with  his  deliberation  upon  the  findings  of  guilt  or  inno¬ 
cence,  should  consider  the  evidence  regarding  the  circumstances  under  which  the 
statement  was  obtained  with  a  view  to  determining  whether  the  statement  was 
voluntary  and  must  disregard  the  statement  entirely  as  evidence  against  the  ac¬ 
cused  if  he  is  not  convinced  beyond  a  reasonable  doubt  that  it  was  voluntary; 
that  each  member  who  so  concludes  that  the  statement  was  voluntary  should 
further  consider  the  evidence  regarding  the  circumstances  under  which  the  state¬ 
ment  was  obtained  in  determining  the  weight  to  be  given  to  the  statement  and 
should  give  weight  to  the  statement  only  to  the  extent  that  he  believes  it  to  be 
truthful ;  and  that  with  respect  to  these  matters  each  member  should  in  no  way  be 
influenced  by  the  ruling  admitting  the  statement  in  evidence.  So  that  the  mem¬ 
bers  of  the  court  may  properly  apply  the  above  instruction,  the  court  should  also 
be  instructed  concerning  the  legal  aspects  of  voluntariness,  including  any  re¬ 
quirement  of  a  warning  or  understanding  of  a  warning,  pertinent  to  the  case. 

(3)  Purported  confession  or  admission  of  the  accused  claimed  not  to 
have  been  made  by  him.  The  accused  has  the  right  to  testify  that  he  did  not  in 
fact  make  a  confession  or  admission  asserted  to  have  been  made  by  him  without 
thereby  subjecting  himself  to  cross-examination  upon  other  issues  in  the  case  or 
upon  the  truth  or  falsity  of  the  disputed  statement,  but  he  will  be  subject  to 
proper  cross-examination  as  to  whether  the  statement  was  made  by  him  and  as 
to  his  credibility.  If  he  so  requests,  the  accused  should  be  accorded  this  right 
to  testify  and  an  opportunity  to  show  otherwise  that  the  statement  was  not 
made  by  him  before  a  ruling  is  made  as  to  the  admissiblity  of  the  statement. 
See  57<?  (2)  as  to  hearings  upon  these  matters  conducted  by  the  military  judge  out 
of  the  presence  of  the  members  of  the  court.  If  a  confession  or  admission  has 
been  received  in  evidence  as  having  been  made  by  the  accused  and  evidence 
has  been  introduced  in  open  session  raising  an  issue  as  to  whether  the  statement 
was  in  fact  made  by  the  accused,  the  military  judge,  or  the  president  of  a  special 
court-martial  without  a  military  judge,  should  instruct  the  court  in  open  session 
that  each  member  of  the  court,  in  connection  with  his  deliberation  upon  the 
findings  of  guilt  or  innocence,  should  consider  the  evidence  as  to  whether  the 
accused  made  the  statement  with  a  view  to  determining  whether  the  statement 
was  in  fact  made  by  the  accused  and,  if  he  concludes  that  it  was  so  made,  with 
a  view  to  determining  the  weight  to  be  given  to  the  statement;  that  he  must 
disregard  the  statement  entirely  as  evidence  against  the  accused  if  he  is  not 
convinced  beyond  a  reasonable  doubt  that  it  was  in  fact  made  by  the  accused ; 
and  that  with  respect  to  these  matters  he  should  in  no  way  be  influenced  by  the 
ruling  admitt  ing  the  statement  in  evidence. 

(4)  Admission  by  silence.  If  an  imputation  against  a  person  comes  to 
his  attention  under  circumstances  that  would  reasonably  call  for  a  denial  by 
him  of  the  accuracy  of  the  imputation  if  the  imputation  was  not  true,  a  failure 
on  his  part  to  utter  such  a  denial  will  support  an  inference  that  he  thereby 
admitted  the  truth  of  the  imputation.  Thus,  if  a  friend  of  A,  in  discussing  the 
theft  of  a  watch,  says  to  A,  “I  saw  you  steal  that  watch  last  night,”  and  A 
remains  silent,  competent  evidence  of  these  facts  may,  in  a  trial  of  A  for 
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larceny  of  the  watch,  be  introduced  against  A  for  the  purpose  of  raising  an 
inference  that  by  his  silence  A  admitted  the  truth  of  the  imputation,  for  in 
such  a  case  it  could  reasonably  be  concluded  that  A,  if  he  was  innocent,  would 
have  exclaimed  to  his  friend  that  he  had  not  stolen  the  watch.  A  person’s 
failure  to  utter  a  denial  of  the  correctness  of  an  imputation  concerning  an 
offense  for  which,  at  the  time  of  the  failure,  he  was  in  confinement,  arrest,  or 
custody  or  for  which,  at  that  time,  he  was  under  official  investigation  cannot 
be  made  the  basis  for  an  inference  of  an  admission  of  the  truth  of  the  imputa¬ 
tion.  The  fact  that  on  official  questioning  the  accused,  in  the  exercise  of  his 
rights  under  Article  31(b)  or  its  civilian  counterpart  (see  the  third  paragraph 
of  (2)  above),  remained  silent  or  refused  to  answer  a  certain  question  is 
inadmissible  against  him. 

(5)  Corroboration  of  confessions  and  admissions.  It  is  a  general  rule  that 
a  confession  or  admission  of  the  accused  cannot  be  considered  as  evidence 
against  him  on  the  question  of  guilt  or  innocence  unless  independent  evidence, 
either  direct  or  circumstantial,  has  been  introduced  which  corroborates  the 
essential  facts  admitted  sufficiently  to  justify  an  inference  of  their  truth. 
Other  confessions  or  admissions  of  the  accused,  if  they  are  themselves  of  a  kind 
subject  to  this  general  rule,  may  not  be  used  to  supply  this  independent  evi¬ 
dence.  If  the  independent  evidence  raises  an  inference  of  the  truth  of  some, 
but  not  all,  of  the  essential  facts  admitted,  then  the  confession  or  admission 
may  be  considered  as  evidence  against  the  accused  only  with  respect  to  those 
essential  facts  stated  in  the  confession  or  admission  which  are  so  corroborated  by 
the  independent  evidence.  Although  the  independent  evidence  is  usually  intro¬ 
duced  before  introducing  evidence  of  the  confession  or  admission,  the  military 
judge  or  the  president  of  a  special  court-martial  without  a  military  judge  may 
as  a  matter  of  discretion  admit  the  confession  or  admission  in  evidence  prior  to 
the  introduction  of  the  independent  evidence  upon  the  condition  that  the  state¬ 
ment  must  be  excluded  and  disregarded  if  the  above  requirement  as  to  the  intro¬ 
duction  of  independent  evidence  is  not  eventually  met.  The  independent 
evidence  need  not  of  itself  be  sufficient  to  establish  beyond  a  reasonable  doubt 
the  truth  of  facts  stated  in  the  confession  or  admission.  For  example,  if  an 
accused  charged  with  premeditated  murder  has  voluntarily  confessed  that, 
intending  to  kill  the  alleged  victim,  he  concealed  himself  so  that  he  might 
surprise  the  victim  at  a  certain  place  and,  when  the  victim  passed  by,  plunged 
a  knife  in  his  back,  independent  evidence  that  the  victim  was  found  dead  as  a 
result  of  a  knife  wound  in  his  back  at  the  place  where,  according  to  the  confes¬ 
sion,  the  incident  occurred  would  support  an  inference  of  the  truth  of  the 
essential  facts  admitted  in  the  confession  and  would  authorize  consideration  of 
the  confession  in  determining  whether  the  accused  was  guilty  of  premeditated 
murder.  Although,  to  satisfy  the  requirement  of  corroboration  of  a  confession 
or  admission  of  an  accused,  the  independent  evidence  need  only  raise  an  infer¬ 
ence  of  the  truth  of  the  essential  facts  admitted,  the  accused  cannot  be  convicted 
unless  the  confession  or  admission,  together  with  the  corroborating  and  any 
other  evidence,  is  sufficent  to  convince  the  court  of  the  guilt  of  the  accused  be¬ 
yond  a  reasonable  doubt.  The  rule  requiring  independent  corroborating  evidence 
does  not  apply  to  a  confession  or  admission  made  by  the  accused  before  the  court 
by  which  he  is  being  tried.  The  rule  requiring  independent  corroborating 
evidence  also  does  not  apply  to  statements  made  prior  to  or  contemporaneously 
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with  the  act,  nor  does  it  apply  to  statements  which  are  admissible  to  prove  the 
truth  of  the  matters  stated  under  some  rule  of  evidence  other  than  that  pertain¬ 
ing  to  the  admissibility  of  confessions  and  admissions. 

(6)  Miscellaneous.  A  confession  or  admission  not  made  as  testimony  in 
the  trial  is  admissible  for  the  purpose  of  proving  the  truth  of  the  matters  stated 
in  the  confession  or  admission  only  when  the  person  who  made  it  is  an  accused 
in  the  case,  and  it  is  then  admissible  for  that  purpose  only  with  respect  to,  and 
against,  the  accused  who  made  it.  These  limitations  do  not  apply,  however,  if 
the  statement  is  admissible  to  prove  the  truth  of  the  matters  stated  therein 
without  regard  to  the  fact  that  it  is  a  confession  or  admission,  as  when  in  his 
testimony  at  a  former  trial  of  the  accused  an  accomplice  has  made  a  confession 
damaging  to  the  accused  which  is  admissible  as  former  testimony  under  145&. 

If  only  part  of  a  confession  or  admission  or  supposed  confession  or 
admission  of  the  accused  is  shown,  the  defense  by  cross-examination  or  other¬ 
wise  may  introduce  all  other  parts  of  the  statement — which  may  consist  of  a 
connected  series  of  statements — that  are  explanatory  of,  or  in  any  way  relevant 
to,  that  part. 

A  voluntary  oral  confession  or  admission  of  the  accused  may  be  proved 
by  the  testimony  of  anyone  who  heard  him  make  it,  even  if  it  was  reduced  to 
writing  and  the  writing  is  not  accounted  for. 

A  statement  of  the  accused  obtained  from  him  in  violation  of  Article  31 
or  any  of  the  warning  requirements  in  (2)  above,  or  through  the  use  of  coercion, 
unlawful  influence,  or  unlawful  inducement  is  not  admissible  in  evidence  even 
if  it  is  offered  against  him  for  some  purpose  other  than  to  establish  a  confession 
or  admission.  See  Article  31(d).  For  example,  in  a  case  in  which  a  statement 
of  the  accused  so  obtained  is  charged  as  being  false,  it  cannot  be  received  in 
evidence  to  show  that  he  made  it. 

See  142e  (Polygraph  tests  and  drug-induced  or  hypnosis-induced 
interviews) . 

6.  Acts  and  statements  of  conspirators  and  accomplices.  A  statement, 
including  non-verbal  conduct  amounting  to  a  statement,  made  by  one  con¬ 
spirator  during  the  conspiracy  and  in  pursuance  of  it  is  admissible  in  evidence 
for  the  purpose  of  proving  the  truth  of  the  matters  stated  against  those  of  his 
coconspirators  who  were  parties  to  the  conspiracy  at  the  time  the  statement  was 
made  or  who  became  parties  to  the  conspiracy  thereafter.  The  statement  is  not 
admissible  merely  because  it  was  made  while  the  conspiracy  was  existing;  it 
must,  to  be  admissible  under  this  rule,  have  been  made  in  pursuance  of  the 
conspiracy.  When  evidence  of  such  a  statement  is  offered,  the  question  as  to 
whether  the  conspiracy  existed  and  whether  the  statement  was  made  in  pursu¬ 
ance  of  it  is,  for  the  purpose  of  determining  the  admissibility  of  the  Statement, 
decided  by  the  military  judge  or  the  president  of  a  special  court-martial  without 
a  military  judge.  However,  at  the  discretion  of  the  military  judge  or  the  presi¬ 
dent  of  a  special  court-martial  without  a  military  judge,  the  statement  may  be 
admitted  in  evidence  without  preliminary  proof  of  these  matters  upon  the 
condition  that  the  statement  must  ultimately  be  excluded  and  disregarded  if  it 
is  not  afterwards  shown  to  be  admissible  as  coming  within  the  rule  under  dis¬ 
cussion  or  to  be  otherwise  admissible.  When  the  existence  of  a  conspiracy  is  in 
issue,  either  on  the  merits  or  as  a  foundation  for  the  admissibility  of  evidence, 
evidence  of  any  act  or  other  conduct  of  each  of  the  alleged  conspirators  tending 
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to  prove  the  conspiracy,  including  evidence  of  statements  offered  for  a  purpose 
other  than  as  tending  to  prove  the  truth  of  the  matters  stated,  is  admissible  for 
the  purpose  of  showing  the  existence  of  the  conspiracy,  and  this  is  so  even  if  the 
act  or  other  conduct  occurred  after  the  conspiracy  had  ended. 

It  is  immaterial  that  the  offense  charged  is  the  doing  of  an  act  rather  than 
a  conspiracy  to  do  the  act.  For  example,  if  X  is  charged  with  having  murdered 
A,  evidence  that  X,  Y,  and  Z  conspired  to  murder  A  and  that  Z  did  the  killing  is 
admissible.  If  the  conspiracy  is  shown  to  have  existed,  any  statement  of  Y  or 
of  Z  made  during  the  conspiracy  and  in  pursuance  of  the  purpose  to  kill  A  is 
admissible  in  evidence  against  X. 

The  agreement  constituting  the  conspiracy  may  be,  and  usually  is,  proved 
by  circumstantial  evidence.  It  is  seldom  possible  to  prove  a  formal  or  express 
agreement.  The  agreement  constituting  the  conspiracy  may  be  a  tacit  one.  Evi¬ 
dence  of  the  conduct,  including  the  statements,  of  an  accomplice  of  the  accused 
or  of  any  person  acting  in  concert  with  him  is,  for  the  purpose  of  determining  its 
admissibility,  treated  as  if  it  was  evidence  of  the  conduct  of  a  coconspirator. 

A  statement  made  by  one  conspirator  after  the  main  objectives  of  the 
conspiracy  have  been  achieved  or  abandoned  does  not  become  admissible  against 
his  coconspirators,  for  the  purpose  of  proving  the  truth  of  the  matters  stated, 
merely  because  the  statement  was  made  in  pursuance  of  a  then  existing  com¬ 
mon  intent  to  conceal  the  conspiracy  or  otherwise  avoid  apprehension  or  punish¬ 
ment  therefor.  However,  if  it  is  shown  that  as  part  of  the  agreement  constituting 
the  conspiracy  there  existed  an  express  agreement  among  the  conspirators  to 
continue,  after  the  achievement  or  abandonment  of  the  main  objectives  of  the 
conspiracy,  to  act  in  concert  with  a  view  to  concealing  the  conspiracy  or  other¬ 
wise  avoiding  its  penal  consequences,  a  statement  made  in  pursuance  of  that 
express  agreement  by  one  conspirator  after  the  achievement  or  abandonment 
of  the  main  objectives  of  the  conspiracy  may  be  received  in  evidence  against 
his  coconspirators,  for  the  purpose  of  proving  the  truth  of  the  matters  stated 
if  the  statement  is  in  other  respects  admissible  for  that  purpose  under  the 
general  rules  set  forth  above. 

When  two  or  more  accused  are  tried  at  the  same  trial,  evidence  of  a  state¬ 
ment  made  by  one  of  them  which  is  admissible  against  him  only  or  against 
him  and  some,  but  not  all,  of  his  co-accused  may  not  be  received  in  evidence 
unless  all  references  inculpating  an  accused  against  whom  it  is  inadmissible 
are  effectively  deleted  or  the  maker  of  the  statement  becomes  subject  to  relevant 
cross-examination.  See  also  153&(2)  (c)  as  to  the  instruction  which  should  be 
given  in  the  case  of  inconsistent  statements  of  a  coconspirator  or  accomplice. 

Evidence  that  an  accomplice  of  the  accused  was  convicted  of  or  pleaded 
guilty  to  the  offense  charged  against  the  accused  or  an  offense  arising  out  of 
the  same  circumstances  cannot  be  received  against  the  accused  as  tending  to 
prove  that  the  offense  charged  was  committed  or  that  the  accused  participated 
in  it. 

141.  STATEMENTS  MADE  THROUGH  INTERPRETERS.  As  a  gen¬ 
eral  rule,  a  statement  made  through  an  interpreter  outside  of  a  judicial  pro¬ 
ceeding  may  be  proved  only  by  the  testimony  of  the  interpreter  or  by  other 
evidence  of  the  statement  itself  and  may  not  be  proved  by  evidence  of  the  in¬ 
terpreter’s  translation.  However,  as  an  exception  to  this  general  rule,  if  other- 
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wise  admissible,  evidence  of  any  of  the  following  translations  is  admissible  to 
prove  the  statement  translated : 

A  translation  made  by  an  agent  of  the  accused,  provided  proof  of  the 
statement  translated  is  to  be  used  against  the  accused ; 

A  translation  made  during  and  in  pursuance  of  the  common  venture, 
but  not  necessarily  with  knowledge  of  the  venture,  by  an  agent  of  a  cocon¬ 
spirator  or  accomplice  of  the  accused,  provided  proof  of  the  statement 
translated  is  to  be  used  against  the  accused ; 

A  translation  made  by  an  agent  of  a  witness,  provided  proof  of  the 
statement  translated  would  tend  to  impeach  the  credibility  of  the  witness. 
When  admissible,  evidence  of  a  translation  of  a  statement  may  be  furnished  by 
the  testimony  of  any  person  who  heard  the  translation  being  made,  or  by  a 
writing  which  contains  the  translation  and  which  is  admissible  because  acknowl¬ 
edged  by  the  person  who  made  the  statement  or  for  some  other  reason.  When  a 
party  introduces  evidence  of  only  part  of  a  translation  of  a  statement,  an 
adverse  party  may  introduce  evidence  of  all  other  parts  of  the  translation  that 
are  relevant  to  that  part.  If  a  person  who  has  carried  on  a  conversation  through 
an  interpreter  could  have  rejected  the  services  of  that  interpreter  or  in  any  man¬ 
ner  had  agreed  to  his  employment  or  to  the  accuracy  of  the  translation,  it  may 
be  considered  that  the  interpreter  was  the  agent  of  that  person.  The  foregoing 
provisions  as  to  statements  made  through  interpreters  relate  only  to  permissible 
methods  of  proving  the  statements.  Other  rules  should  be  consulted  with  respect 
to  determining  the  admissibility  of  the  statements  themselves.  See,  for  example, 
140a  (Confessions  and  admissions),  1406  (Acts  and  statements  of  conspirators 
and  accomplices),  and  1536(2)  (c)  (Inconsistent  statements). 

When  otherwise  admissible,  testimony  given  through  a  sworn  interpreter 
at  the  trial  in  which  it  is  otfered  may  properly  be  received  in  evidence.  Testimony 
of  a  witness  given  through  an  interpreter  at  another  trial  or  hearing  may  be 
proved  by  the  testimony  of  the  interpreter.  It  may  be  also  proved  by  the  record 
of  trial  or  hearing  or  by  other  evidence  of  the  interpretation  when  the  testimony 
of  the  witness  is  competent  as  former  testimony  under  1456,  or  otherwise,  with¬ 
out  a  showing  that  the  interpreter  is  unavailable.  An  interpretation  may  not  be 
used  to  prove  the  truth  of  the  testimony  interpreted  unless  that  testimony  is 
itself  competent  as  former  testimony  or  is  otherwise  competent  in  the  case  being 
tried  for  the  purpose  of  proving  the  truth  of  the  matters  stated.  Subject  to 
Article  49,  a  deposition  taken  through  a  sworn  interpreter  may  be  read  in 
evidence  to  the  same  effect  that  it  could  be  had  the  deponent  testified  in  the 
English  language  at  the  taking  of  the  deposition  (see  145a).  Also,  subject  to 
Article  50,  testimony  through  a  sworn  interpreter  contained  in  a  record  of  the 
proceedings  of  a  court  of  inquiry  may  be  read  in  evidence  in  a  trial  by  court- 
martial  to  the  same  effect  that  it  could  be  had  the  testimony  been  given  in  the 
English  language  (see  145c).  An  interpreter  who  has  made  an  affirmation  to 
interpret  truly  is  considered  to  be  a  sworn  interpreter. 

Evidence  of  an  interpreter’s  translation  of  a  statement  may  be  used,  in  a 
proper  case,  to  enable  the  interpreter,  or  some  other  person  who  heard  the  state¬ 
ment  being  made  and  who  understood  it,  to  refresh  his  present  recollection  or 
show  his  past  recollection  concerning  the  statement,  and  this  is  so  even  if  the 
evidence  of  the  translation  thus  used  would  not  itself  be  admissible  to  prove  the 
statement.  See  146a  and  the  last  paragraph  of  149c  (1)  (b). 
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A  person  who  interprets  at  a  trial  is  a  witness  with  respect  to  the  interpre¬ 
tation  given  by  him.  Consequently,  under  such  limitations  as  the  military  judge 
or  the  president  of  a  special  court-martial  without  a  military  judge  may 
proprly  impose  to  prevent  undue  delay  in  the  trial  or  to  maintain  an  appro¬ 
priate  trial  procedure  in  general,  such  a  person  is  subject  to  the  usual  tests  of 
credibility,  including,  in  a  proper  case,  cross-examination,  impeachment,  and 
contradiction  by  the  testimony  of  other  interpreters.  See  also  50. 

142.  DYING  DECLARATIONS;  SPONTANEOUS  EXCLAMA¬ 
TIONS;  FRESH  COMPLAINT  AND  LACK  OF  FRESH  COMPLAINT; 
STATEMENTS  OF  MOTIVE,  INTENT,  OR  STATE  OF  MIND  OR 
BODY;  POLYGRAPH  TESTS  AND  DRUG-INDUCED  OR  HYPNOSIS- 
INDUCED  INTERVIEWS,  a.  Dying  declarations.  In  trials  for  homicide  or 
for  any  offense  resulting  in  the  death  of  the  alleged  victim,  whether  or  not 
homicide  is  charged,  the  dying  declaration  of  the  alleged  victim  concerning  the 
circumstances  of  the  act  which  induced  his  dying  condition,  including  the 
identity  of  the  person  or  persons  who  caused  the  injury,  is  admissible  in  evidence 
to  prove  those  circumstances.  To  be  admissible  as  a  dying  declaration,  the  dec¬ 
laration  must  have  been  made  while  the  victim  was  in  extremity  and  while  he 
was  under  a  sense  of  impending  death  and  without  hope  of  recovery.  There  is 
no  requirement  that  death  immediately  follow  the  declaration,  but  if  it  was 
made  while  the  victim  had  a  hope  of  recovery  it  is  not  admissible  under  this 
exception  to  the  hearsay  rule  even  though  he  died  shortly  thereafter.  It  may  be 
shown  that  the  victim  was  under  a  sense  of  impending  death  and  was  without 
hope  of  recovery  by  evidence  that  he  made  an  assertion  to  this  effect  or  by  other 
competent  evidence,  including  inferences  from  the  nature  and  extent  of  the 
wound  or  illness.  If  not  obtained  by  duress  or  under  circumstances  indicating 
that  the  declarant  may  have  been  misled,  a  dying  declaration  may  be  received 
in  evidence  even  if  it  was  made  in  answer  to  leading  questions  or  upon  urgent 
solicitation.  The  declaration  may  be  by  spoken  words  or  intelligible  signs  or  it 
may  be  in  writing. 

A  dying  declaration  is  not  admissible  unless  there  is  evidence  that  the 
declarant  had  an  opportunity  to  observe  the  matters  he  purports  to  describe. 
Evidence  that  the  declarant  had  such  an  opportunity  may  be  supplied  by  as¬ 
sertions  to  that  effect  in  the  declaration  itself  or  by  direct  or  circumstantial 
evidence  independent  of  the  declaration.  The  fact  that  the  declaration  in  ques¬ 
tion  is  in  the  form  of  a  conclusion  will  not  prevent  it  from  being  properly 
receivable  in  evidence  as  a  dying  declaration,  unless  it  appears  that  the  declar¬ 
ant  was  giving  expression  to  suspicion  or  conjecture  rather  than  to  known  facts. 

Except  as  otherwise  indicated  in  the  above  second  paragraph  of  this  sub- 
paragraph,  a  dying  declaration  is  not  admissible  in  evidence  as  such  if  it  would 
have  been  inadmissible  as  testimony  given  on  the  witness  stand  by  the  declarant. 
For  example,  a  dying  declaration  which  was  made  by  a  person  who  would  not 
have  been  competent  as  a  witness  is  not  admissible  under  this  exception  to  the 
hearsay  rule. 

Dying  declarations  are  admissible  both  in  favor  of  and  against  the  accused. 
The  utmost  care  should  be  exercised  in  weighing  these  declarations  since  they 
are  often  made  under  circumstances  of  mental  and  physical  debility  and  are  not 
subject  to  the  usual  tests  of  veracity.  A  dying  declaration  and  its  maker  may  be 
contradicted  and  impeached  in  the  same  manner  as  other  testimony  and  wit- 
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nesses  (see  153&),  and  to  discredit  the  declaration  it  may  be  shown  that  the 
declarant  had  a  bad  character  either  generally  or  as  to  specific  traits  or  that  he 
did  not  believe  in  future  rewards  and  punishments. 

b.  Spontaneous  exclamations.  An  utterance  concerning  the  circum¬ 
stances  of  a  startling  event  made  by  a  person  while  he  was  in  such  a  condition 
of  excitement,  shock,  or  surprise,  caused  by  his  participation  in  or  observation 
of  the  event,  as  to  warrant  a  reasonable  inference  that  he  made  the  utterance 
as  an  impulsive  and  instinctive  outcome  of  the  event,  and  not  as  a  result  of 
deliberation  or  design,  is  admissible  as  an  exception  to  the  hearsay  rule  to  prove 
the  truth  of  the  matters  stated.  Such  a  spontaneous  exclamation  may  be  proved 
by  any  competent  evidence,  and  the  testimony  of  a  person  who  heard  the  utter¬ 
ance  being  made,  but  who  was  not  present  at  the  occurrence  which  gave  rise  to 
it,  is  competent  for  this  purpose.  For  example,  in  a  prosecution  for  assault  by 
stabbing,  the  testimony  of  a  person  who  did  not  see  the  attack,  but  who  came 
upon  the  alleged  victim  thereafter,  that  the  victim,  while  visibly  in  agony  as 
a  result  of  the  wounds  received,  cried  out,  “John  Drew  stabbed  me !”,  is  admis¬ 
sible  to  prove  the  exclamation  of  the  victim,  and  the  exclamation,  thus  shown 
to  be  a  spontaneous  exclamation,  is  admissible  as  tending  to  prove  that  the  stab¬ 
bing  was  done  by  a  man  named  John  Drew. 

An  exclamation  is  not  admissible  as  a  spontaneous  exclamation  unless 
independent  evidence  of  the  startling  event  which  gave  rise  to  it  and  of  an 
opportunity  on  the  part  of  its  maker  to  observe  the  event  is  introduced.  The 
example  given  above  of  an  admissible  spontaneous  exclamation  made  by  the 
victim  of  a  stabbing  meets  this  requirement,  for  the  testimony  of  the  witness 
concerning  the  victim’s  wounds  would  supply  independent  evidence  of  both  the 
startling  event — the  stabbing — and  the  opportunity  for  observation  on  the  part 
of  the  vicitim.  The  fact  that  the  exclamation  is  in  the  form  of  a  conclusion  will 
not  prevent  it  from  being  properly  receivable  in  evidence  as  a  spontaneous  ex¬ 
clamation,  unless  it  appears  that  the  person  who  made  it  was  giving  expression 
to  suspicion  or  conjecture  rather  than  to  known  facts.  A  spontaneous  exclama¬ 
tion  is  not  inadmissible  because  it  was  made  by  a  person  who  is  or  would  have 
been — by  reason  of  infancy  or  mental  infirmity,  for  example — incompetent  as  a 
witness. 

Except  as  otherwise  indicated  in  the  above  second  paragraph  of  this  sub- 
paragraph,  a  spontaneous  exclamation  is  not  admissible  in  evidence  as  such  if 
it  would  have  been  inadmissible  as  testimony  given  on  the  witness  stand  by  the 
person  who  made  it.  For  example,  a  spontaneous  exclamation  is  not  admissible 
as  such  if  the  person  who  made  it  is  the  spouse  of  the  person  against  whom  it  is 
to  be  used  and  the  privilege  prohibiting  the  use  of  one  spouse  as  a  witness  against 
the  other  is  applicable  and  has  not  been  waived  (see  148e) . 

A  spontaneous  exclamation  is  admissible  even  though  it  was  made  by  a  per¬ 
son  who  is  alive  and  whether  or  not  he  is  available  as  a  witness.  It  is  not  essential 
to  the  admissibility  of  a  spontaneous  exclamation  that  the  event  which  called  it 
forth  be  the  act  charged. 

The  fact  that  the  utterance  was  made  in  response  to  questioning  does  not 
necessarily  indicate  that  it  is  not  admissible  as  a  spontaneous  exclamation,  but 
this  fact  should  be  considered  in  determining  whether  the  utterance  was  impul¬ 
sive  and  instinctive  rather  than  the  result  of  deliberation  or  design.  Similarly, 
a  lapse  of  time  between  the  startling  event  and  the  utterance  will  not  render  the 
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utterance  inadmissible  as  a  spontaneous  exclamation  if  the  person  who  made  it 
was,  at  the  time  of  making  it,  still  in  a  condition  of  excitement,  shock,  or  surprise 
caused  by  his  observation  of  the  event. 

Spontaneous  exclamations  are  sometimes  called  res  gestae,  but  that  term  is 
often  used  with  respect  to  other  kinds  of  admissible  utterances  whether  or  not 
their  admissibility  depends  upon  an  exception  to  the  hearsay  rule.  For  instance, 
the  term  has  been  applied  to  statements  which  are  received  in  evidence  merely 
to  prove  the  fact  that  they  were  made  (see  examples  in  1396).  The  term  res 
gestae  cannot  properly  be  used  to  describe  any  particular  rule  of  evidence. 

c.  Fresh  complaint  and  lack  of  fresh  complaint.  In  a  prosecution  for 
a  sexual  offense  in  which  an  alleged  victim  of  either  sex  lias  testified  that  consent 
was  lacking,  evidence  that  the  alleged  victim  made  a  complaint  of  the  offense 
within  a  reasonable  time  after  its  commission  is  admissible  for  the  purpose  of 
corroborating  the  testimony  of  the  victim,  and  this  is  so  whether  or  not  lack  of 
consent  is  an  element  of  the  offense  and  even  if  the  credibility  of  the  victim  has 
not  been  directly  attacked.  This  evidence  is  to  be  restricted  to  proof  that  the 
complaint,  including  the  identification  of  the  offender,  was  made.  A  description 
of  the  details  of  the  offense  given  during  the  course  of  making  the  complaint  is 
not  admissible  under  this  rule.  However,  a  description  of  the  details  of  the  offense 
related  during  the  course  of  making  the  complaint  may  be  received  in  evidence 
if  admissible  as  evidence  of  a  consistent  statement  for  the  purpose  of  corrobora¬ 
tion  under  153a  or  if  admissible  under  the  spontaneous  exclamation  (1426),  or 
any  other,  exception  to  the  hearsay  rule. 

In  a  prosecution  for  a  sexual  offense  in  which  lack  of  consent  is  an  element 
or  in  which  the  alleged  victim  has  testified  that  consent  was  lacking,  evidence 
that  the  alleged  victim  failed  to  make  a  complaint  of  the  offense  within  a  rea¬ 
sonable  time  after  its  commission  is  admissible.  If  evidence  of  such  a  failure  to 
make  a  complaint  has  been  received,  the  military  judge,  or  the  president  of  a 
special  court-martial  without  a  military  judge,  should,  upon  request  by  the 
defense,  instruct  the  members  of  the  court  in  open  session  that  this  evidence  may 
be  considered  only  on  the  question  of  the  credibility  of  the  testimony  of  the 
alleged  victim  generally  and,  if  lack  of  consent  is  an  element  of  an  offense  in 
issue,  also  on  the  question  as  to  whether  or  not  there  was  consent. 

Sexual  offenses  include  all  offenses  of  a  sexual  nature,  such  as  rape,  carnal 
knowledge,  sodomy,  attempts  to  commit  these  offenses,  assault  with  intent  to 
commit  rape  or  sodomy,  and  indecent  assaults  or  acts. 

d.  Statements  of  motive,  intent,  or  state  of  mind  or  body.  If  a  state¬ 
ment  made  under  circumstances  not  indicative  of  insincerity  discloses  a  relevant 
and  then  existing  motive,  intent,  or  state  of  mind  or  body  of  the  person  who 
made  the  statement,  evidence  of  the  statement  is  admissible  for  the  purpose  of 
proving  the  motive,  intent,  or  state  of  mind  or  body  so  disclosed.  However,  evi¬ 
dence  of  a  statement  of  a  person  other  than  the  accused  may  not  be  adduced  by 
the  prosecution  or  the  court  under  this  rule  when  the  statement  would  amount 
to  an  accusation  that  the  accused  committed  the  act  charged  or  that  the  act 
charged  had  been  committed,  even  though  the  statement  would  incidentally  dis¬ 
close  a  relevant  motive,  intent,  or  state  of  mind  or  body  of  the  person  who  made 
the  statement.  For  example,  in  a  case  in  which  A  is  charged  with  having  mur¬ 
dered  B  by  poisoning  him,  and  A  maintains  that  the  poison  was  intentionally 
administered  by  B  himself,  the  prosecution  may  not  show  an  absence  of  a 
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suicidal  frame  of  mind  on  the  part  of  B  by  introducing  evidence  that  shortly 
before  his  illness  B  stated,  “I’m  afraid  A  is  putting  poison  in  my  food,”  or, 
“I’m  afraid  someone  is  putting  poison  in  my  food.”  On  the  other  hand,  had  B’s 
statement  been,  “I  intend  to  buy  a  farm  when  I  retire  next  year,”  evidence  of 
that  statement  could  be  introduced  by  the  prosecution  to  show  that  B  had  not 
intended  to  take  his  own  life. 

The  admissibility  of  evidence  of  a  statement  disclosing  motive,  intent  or 
state  of  mind  or  body  constitutes  an  exception  to  the  hearsay  rule  only  when 
the  disclosure  depends  upon  the  statement  being  accepted  as  true.  If  the  dis¬ 
closure  results  from  the  mere  fact  that  the  statement  was  made,  as  when 
the  mental  condition  of  a  person  is  indicated  by  his  statement  that  he  is  the 
Emperor  Napoleon,  the  admissibility  of  evidence  of  the  statement  does  not 
constitute  an  exception  to  the  hearsay  rule.  Whatever  the  theory  of  admissi¬ 
bility,  a  statement  of  motive,  intent,  or  state  of  mind  or  body  may  be  proved  by 
the  testimony  of  anyone  who  heard  it  being  made  or  by  other  competent 
evidence. 

The  rule  relating  to  the  admissibility  of  evidence  of  statements  of  motive, 
intent,  or  state  of  mind  or  body  does  not  authorize  proof  of  a  person’s  motive, 
intent,  or  state  of  mind  or  body  by  evidence  of  a  disclosure  thereof  made  in 
another  person’s  statement,  unless  the  person  whose  motive,  intent,  or  state  of 
mind  or  body  is  so  disclosed  has  in  some  manner  approved  of  the  statement. 
Thus,  in  a  homicide  case,  evidence  of  a  statement  of  the  victim,  not  shown  to 
have  had  the  approval  of  the  accused,  to  the  effect  that  the  victim  was  going  to 
remain  at  home  on  the  night  of  the  homicide  because  the  accused  intended  to 
visit  him  is  not  admissible  to  show  an  intention  of  the  accused  to  visit  the  victim 
and  thus  raise  an  inference  that  the  accused  kept  the  appointment.  However, 
if  a  statement  made  by  one  person  would  tend  to  supply  or  produce,  rather  than 
disclose,  a  relevant  motive,  intent,  or  state  of  mind  or  body  on  the  part  of 
another,  evidence  that  the  statement  was  made  may  be  received  to  show  its 
probable  effect  on  the  other.  See  the  illustration  in  the  second  paragraph  of  139&. 

Evidence  of  a  person’s  statement  as  to  his  memory  or  belief  of  a  fact, 
offered  as  tending  to  prove  the  fact  remembered  or  believed,  is  not  admissible 
under  the  rule  pertaining  to  evidence  of  statements  of  motive,  intent,  or  state 
of  mind  or  body. 

Subject  to  the  limitations  pertaining  to  the  admissibility  of  confessions  or 
admissions  (see  140a),  evidence  of  statements  of  the  accused  tending  to  show  a 
consciousness  of  guilt  is  admissible.  Evidence  of  statements  of  the  accused,  not 
made  under  circumstances  indicative  of  insincerity,  tending  to  show  a  con¬ 
sciousness  of  innocence  is  also  admissible,  and  this  is  so  whether  the  statement 
was  made  before,  during,  or  after  the  alleged  offense. 

e.  Polygraph  tests  and  drug-induced  or  hypnosis-induced  interviews. 

The  conclusions  based  upon  or  graphically  represented  by  a  polygraph  test  and 
the  conclusions  based  upon,  and  the  statements  of  the  person  interviewed  made 
during,  a  drug-induced  or  hypnosis-induced  interview  are  inadmissible  in  evi¬ 
dence  in  a  trial  by  court-martial. 

143.  DOCUMENTARY  EVIDENCE— PROVING  CONTENTS  OF  A 
WRITING;  AUTHENTICATION  OF  WRITINGS;  CERTAIN  PROCE¬ 
DURAL  MATTERS  RELATING  TO  DOCUMENTARY  EVIDENCE; 
DEFINITION  OF  “WRITING”,  a.  Proving  contents  of  a  writing.  (1)  Gen- 
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eral  rule,  best  evidence  rule.  A  writing,  to  be  admissible,  must  meet  the  require¬ 
ments  of  one  or  more  of  the  exceptions  to  the  hearsay  rule  (see,  for  example, 
1446  as  to  official  records  and  144c  as  to  business  entries)  or  be  otherwise 
admissible,  must  be  properly  authenticated  (1436),  and  must,  when  applicable, 
meet  the  requirements  of  or  fall  within  an  exception  to  the  best  evidence  rule. 
The  best  evidence  rule  provides  that,  in  proving  the  contents  of  a  writing,  the 
“original”  of  the  writing  is  the  best  evidence  of  its  own  contents  and  must, 
therefore,  be  introduced  except  in  certain  situations  described  in  143a  (2).  The 
term  “original”  in  this  rule,  in  addition  to  its  ordinary  meaning,  includes  a 
carbon  copy  of  a  writing,  as  complete  as  the  ribbon  copy  in  all  respects,  includ¬ 
ing  relevant  signatures,  if  any,  and  includes  an  identical  copy  made  by  photo¬ 
graphic  or  other  duplicating  process  for  use  as  an  original  or  as  one  of  a  number 
of  originals.  These  copies  are  known  as  duplicate  originals.  Any  other  evidence 
of  the  contents  of  a  writing,  including  testimony,  is  known  as  secondary 
evidence. 

In  some  cases,  the  terms  of  a  copy  or  purported  copy  of  a  writing  may 
themselves  be  relevant,  without  regard  to  the  terms  of  the  original  writing.  In 
these  cases,  with  respect  to  the  operation  of  the  best  evidence  rule,  the  copy  in 
question  is  considered  to  be  the  “original.” 

The  best  evidence  rule  applies  only  to  methods  of  proving  the  contents  of 
a  writing,  not  to  methods  of  proving  matters  which  exist  independently  of  a 
writing.  Consequently,  relevant  matters  existing  independently  of  a  writing' 
in  which  they  are  recited  may  be  proved  by  any  competent  evidence  without 
regard  to,  or  accounting  for,  the  writing.  Also,  even  if  a  writing  satisfies  the 
requirements  of  the  best  evidence  rule  or  an  exception  thereto,  it  may  not  be 
received  in  evidence  to  prove  matters  recited  therein  unless  it  is  admissible  for 
this  purpose  under  some  other  rule  of  evidence.  See,  for  example,  1446  (Official 
records)  and  144c  (Business entries). 

When  evidence  is  offered  to  show  the  contents  of  a  writing,  any  objection 
to  the  admission  of  the  evidence  on  the  ground  that  the  document  offered  is  not 
the  original  or  a  duplicate  original  and  that  the  evidence  offered  is  secondary  is 
waived  by  a  failure  to  object  on  that  ground.  Such  a  failure  to  object  does  not, 
however,  necessarily  constitute  a  waiver  of  other  possible  objections  to  the 
admissibility  of  the  evidence.  For  example,  it  does  not  waive  authentication  of 
the  writing  (see  1436(1)  as  to  waiver  of  authentication),  nor  will  it  render  a 
writing  competent  if  it  would  not  otherwise  be  admissible  for  the  purpose  of 
proving  the  truth  of  the  matters  stated  therein,  such  as  a  writing  which  is 
hearsay  and  not  within  any  of  the  exceptions  to  the  hearsay  rule.  See  139a. 

(2)  Exceptions  to  the  best  evidence  rule,  (a)  Exceptions  pertaining  to 
writings  lost ,  destroyed ,  infeasible  to  produce ,  or  in  the  accused's  possession  and 
to  machine ,  electronic ,  or  coded  writings.  If  it  is  shown  that  an  admissible  writ¬ 
ing  has  been  lost  or  destroyed  or  for  any  reason  cannot  feasibly  be  produced  or, 
if  a  party  other  than  the  accused  desires  to  introduce  its  contents,  that  it  is  in 
the  possession  of  the  accused,  the  contents  may  be  proved  by  an  authenticated 
copy  or  by  the  testimony  of  a  witness  who  has  seen  and  can  remember  the  sub¬ 
stance  of  the  writing.  When  the  prosecution  desires  to  introduce  the  contents  of 
a  writing  the  original  of  which  has  been  shown  to  be  in  the  possession  of  the 
accused,  there  is  no  requirement  that  a  demand  be  made  upon  the  accused  for 
the  production  of  the  original  before  secondary  evidence  is  admissible.  Also,  if 
an  admissible  machine,  electronic,  or  coded  writing  (see  143 d)  is  of  a  kind 
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which,  without  skilled  interpretation,  may  be  unintelligible  or  subject  to  mis¬ 
understanding,  its  contents  may  be  proved  and  its  meaning  explained  by  the 
testimony  of  a  witness  sufficiently  familiar  with  the  system  used  in  producing 
the  writing  to  be  able  to  interpret  the  writing  accurately,  or  the  contents  of  the 
writing  may  be  proved  by  a  machine  “translation”  authenticated  by  the  testi¬ 
mony  of  a  witness  familiar  with  the  system  used  in  producing  the  “translation.” 
See  also  143a (2)  (c)  and  (e)  and  1445  and  c  as  to  machine,  electronic,  or  coded 
official  records  and  business  entries. 

(5)  Summarization  of  numerous  or  bulky  writings.  When  admissible 
writings  are  so  numerous  or  bulky  that  they  cannot  conveniently  be  examined 
by  the  court  and  the  fact  to  be  proved  is  the  result  of  a  summarization  of  the 
whole  collection,  as  when  the  fact  to  be  proved  is  the  balance  shown  by  account 
books,  the  collection  may  be  summarized  by  a  qualified  person  or  group  of  quali¬ 
fied  persons  and  he  or  a  member  of  the  group  may  testify  as  to  the  result  of  the 
summarization.  In  these  cases,  it  must  first  be  shown  that  the  writings  would  be 
admissible  but  are  so  numerous  or  bulky  that  they  cannot  conveniently  be  ex¬ 
amined  by  the  court ;  that  the  fact  to  be  proved  is  the  result  of  a  summarization 
of  the  whole  collection ;  that  the  witness  is  qualified  by  training  or  experience 
to  summarize  the  writings ;  that  he  or  a  group  of  which  he  was  a  member  com¬ 
posed  of  persons  qualified  by  training  or  experience  for  their  respective  tasks 
examined  and  summarized  the  whole  collection ;  and  that  the  opposite  party  had 
access  to  the  writings  on  which  the  summarization  was  based.  The  writings  may 
be  examined  and  summarized  by  mechanical  or  electronic  means.  The  opposite 
party  may  question  the  witness  and  his  associates  concerning  the  writings  and 
may  have  as  many  of  the  writings,  or  authenticated  copies  thereof,  as  are  neces¬ 
sary  for  this  purpose  produced  in  court.  A  showing  of  the  qualifications  of  the 
witness,  or  of  any  person  associated  with  him  in  the  examination  and  summari¬ 
zation  of  the  writings,  can  be  waived  by  a  failure  to  object  on  the  ground  of  a 
lack  of  such  a  showing  to  the  testimony  of  the  witness. 

(c)  Copies  and  official  publications  of  official  records.  An  official  record 
(1445)  kept  in  official  custody,  if  admissible  for  any  purpose,  may  be  evidenced 
by  a  properly  authenticated  (1435(2))  copy,  without  first  proving  that  the 
original  has  been  lost  or  destroyed  and  without  otherwise  accounting  for  the 
original.  If  the  record  is  written  in  a  spoken  language  or  is  pictorial  (see  144c), 
only  an  exact  (true)  copy  is  admissible  under  this  exception  to  the  best  evidence 
rule,  although  it  may  consist  merely  of  an  extract  of  those  portions  relevant  to 
the  case  and  handwritten  portions  may  be  copied  in  type  when  the  handwriting 
is  not  to  be  evidenced  by  the  copy.  The  copy  may  be  made  by  photographic  or 
other  duplicating  process.  If  the  record  is  a  machine,  electronic,  or  coded  record, 
the  copy  or  extract  copy  may  consist  of  an  accurate  written  “translation”  of  the 
record,  whether  made  by  machine  or  by  a  person.  See  also  the  second  paragraph 
of  144c  as  to  government  records  photographically  or  otherwise  reproduced  in 
the  regular  course  of  business.  An  official  record,  if  admissible  for  any  purpose, 
may  also  be  evidenced  by  an  official  publication  thereof,  without  accounting  for 
any  other  form  of  the  record. 

(d)  Summaries  of  official  records.  If  the  head  of  an  executive  or  mili¬ 
tary  department  or  independent  governmental  agency  determines  that  it  would 
be  detrimental  to  the  public  interest  to  disclose  the  text  or  informational  source 
of  a  certain  official  record  kept  under  the  authority  of  the  department  or  agency, 
a  properly  authenticated  ( 1435  (2)  (/) )  certificate  or  st  atement  signed  by  him,  or 
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by  his  deputy  or  assistant,  setting  forth  a  summary  of  the  record  is  as  admissible 
in  evidence  as  the  record  itself,  provided  that  the  certificate  or  statement  con¬ 
tains  a  statement  to  the  effect  that  the  above-mentioned  determination  was  made. 
Also,  any  admissible  foreign  official  record  may  be  evidenced  by  a  properly 
authenticated  (1436(2)  (/))  written  summary  if  the  foreign  jurisdiction  will 
not  furnish  an  exact  copy  or  extract  of  the  record.  Unless  otherwise  indicated  by 
a  provision  of  this  manual  or  by  a  rule  of  law  generally  applicable  in  criminal 
cases  in  the  United  States  district  courts,  however,  other  summaries  of  official 
records  are  not  admissible. 

(e)  Copies  of  banking  entries.  A  business  entry  (144c)  of  a  business 
regularly  but  not  necessarily  exclusively  engaged  in  public  banking  activities  . 
may,  if  the  entry  relates  to  these  activities  and  is  admissible  for  any  purpose, 
be  evidenced  by  a  properly  authenticated  (1436  (3) )  copy,  without  first  proving 
that  the  original  has  been  lost  or  destroyed  and  without  otherwise  accounting 
for  the  original.  If  the  entry  is  written  in  a  spoken  language,  only  an  exact 
(true)  copy  is  admissible  under  this  exception  to  the  best  evidence  rule,  although 
it  may  consist  merely  of  an  extract  of  those  portions  relevant  to  the  case  and 
handwritten  portions  may  be  copied  in  type  when  the  handwriting  is  not  to  be 
evidenced  by  the  copy.  The  copy  may  be  made  by  photographic  or  other  dupli¬ 
cating  process.  If  the  entry  is  a  machine,  electronic,  or  coded  entry,  the  copy  or 
extract  copy  may  consist  of  an  accurate  written  “translation”  of  the  entry, 
whether  made  by  machine  or  by  a  person.  See  also  the  second  paragraph  of 
144c  as  to  business  entries  photographically  or  otherwise  reproduced  in  the 
regular  course  of  business. 

(/)  Certificates  of  fingerprint  comparison  and  identity.  A  certificate 
or  statement  signed  by  a  custodian  of  personnel  or  fingerprint  records  of  an 
armed  force  of  the  United  States,  or  by  his  deputy  or  assistant,  that  a  qualified 
fingerprint  expert  on  duty  with  the  custodian  has  compared  certain  attached 
fingerprints — those  which  had  been  forwarded  for  the  purpose  of  comparison — 
with  fingerprints  in  the  custodian's  custody  of  a  person  described  in  the  certifi¬ 
cate  by  name,  military  status,  and  service  number,  and  that  the  attached  finger¬ 
prints  and  the  fingerprints  with  which  they  were  compared  have  been  found 
by  the  expert  to  be  those  of  one  and  the  same  person,  is  admissible  as  evidence 
that  the  identity  and  military  status  of  the  person  whose  fingerprints  are  at¬ 
tached  are  as  described  in  the  certificate.  A  similar  certificate  or  statement 
signed  by  a  custodian,  or  by  his  deputy  or  assistant,  of  fingerprint  records  of 
any  department,  bureau,  or  agency  of  the  Federal  government  of  the  United 
States  is  equally  admissible.  The  attached  fingerprints  may  be  identified  as 
those  of  a  certain  person  by  the  testimony  of  the  person  who  took  them,  by  the 
testimony  of  anyone  who  observed  the  taking  of  the  fingerprints,  or  by  other 
competent  evidence. 

(g)  Evidence  of  absence  of  official  record.  A  properly  authenticated 
(1436(2)  (/))  certificate  or  statement  to  the  effect  that  after  diligent  search 
no  record  or  entry  of  a  specified  tenor  was  found  to  exist  in  certain  official 
records  designated  by  the  certificate  or  statement,  signed  by  the  custodian  of 
the  records,  by  his  deputy  or  assistant,  or,  as  to  foreign  official  records,  by  any 
person  authorized  in  the  place  where  the  records  are  kept  to  make  the  certificate 
or  statement,  is  admissible  as  evidence  that  the  designated  official  records  con¬ 
tain  no  record  or  entry  of  the  specified  tenor;  and  a  properly  authenticated 
certificate  or  written  statement  which  is  otherwise  acceptable  as  proof  of  the 
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nonexistence  of  a  record  or  entry  under  the  law  of  the  place  where  the  official 
records  are  kept  or  under  any  law  of  the  United  States  is  likewise  admissible. 

It  may  also  be  shown  that  certain  official  records  contain  no  record  or  entry  of 
a  specified  tenor  by  the  testimony  of  the  custodian  of  the  records,  by  the  testi¬ 
mony  of  his  deputy  or  assistant,  or  by  the  testimony  of  any  person  who  searched 
the  records  or  was  a  member  of  a  group  which  searched  them  and  who  is  famil¬ 
iar  with  the  product  of  the  group  and  qualified  to  testify  thereto.  Official 
records  may  be  searched  by  physical,  mechanical,  or  electronic  means.  If  a 
disputed  fact  or  event  is  of  a  kind  which  within  the  scope  of  an  official  duty 
would  have  been  made  the  subject  of  a  record  or  entry  in  certain  official  records, 
proof  that  these  records  contain  no  record  or  entry  of  the  fact  or  event  may 
be  received  as  evidence  that  the  fact  does  not  exist  or  that  the  event  did  not 
occur. 

(h)  Evidence  of  absence  of  business  entry.  It  may  be  shown  that 
certain  business  entries  contain  no  record  or  entry  of  a  specified  tenor  by  the 
testimony  of  the  person  in  charge  of  the  entries,  by  the  testimony  of  his 
assistant,  or  by  the  testimony  of  any  person  who  searched  the  entries  or  was  a 
member  of  a  group  which  searched  them  and  who  is  familiar  with  the  product 
of  the  group  and  qualified  to  testify  thereto.  Also,  as  to  those  business  entries 
of  a  business  regularly  but  not  necessarily  exclusively  engaged  in  public  bank¬ 
ing  activities  which  relate  to  these  activities,  a  properly  authenticated  (1436(3) ) 
certificate  or  statement  to  the  effect  that  after  diligent  search  no  record  or  entry 
of  a  specified  tenor  was  found  to  exist  in  certain  of  these  entries  designated 
by  the  certificate  or  statement,  signed  by  the  person  in  charge  of  the  entries 
in  question  or  his  assistant,  is  admissible  as  evidence  that  the  designated  busi¬ 
ness  entries  contain  no  record  or  entry  of  the  specified  tenor.  The  entries 
searched  may  be  indicated  in  the  certificate  or  statement  as  being  in  fact  busi¬ 
ness  entries  relating  to  public  banking  activities  in  a  manner  similar  to  that 
described  in  1435(3)  with  respect  to  a  certificate  or  statement  authenticating 
a  banking  entry  or  copy  thereof.  Business  entries  may  be  searched  by  physical, 
mechanical,  or  electronic  means.  If  a  disputed  act,  transaction,  occurrence,  or 
event  is  of  a  kind  which  in  the  regular  course  of  business  would  have  been 
made  the  subject  of  a  record  or  entry  in  certain  business  entries,  proof  that 
these  business  entries  contain  no  record  or  entry  of  that  act,  transaction,  occur¬ 
rence,  or  event  may  be  received  as  evidence  that  the  act,  transaction,  occurrence, 
or  event  did  not  take  place. 

( i )  Copies  of  telegrams  and  radiograms.  See  the  second  paragraph 
of  1436(1)  as  to  copies  of  telegrams  and  radiograms. 

b.  Authentication  of  writings.  (1)  General.  A  writing  that  is  not 

authenticated  may  not  be  introduced  in  evidence  as  being  genuine,  but  authen¬ 
tication  can  be  waived  by  a  failure  to  object  on  the  ground  of  lack  of  proof 
of  authenticity  to  the  reception  in  evidence  of  the  writing.  A  mere  failure  to 
object  on  this  ground  to  the  reception  in  evidence  of  a  writing,  however,  will 
add  nothing  to  the  evidentiary  nature  of  the  writing.  For  example,  it  will  not 
render  a  writing  competent  if  it  would  not  otherwise  be  admissible  for  the 
purpose  of  proving  the  truth  of  the  matters  stated  therein,  such  as  a  writing 
which  is  hearsay  and  not  within  any  of  the  exceptions  to  the  hearsay  rule. 
See  139a.  A  writing  may  be  authenticated  by  any  competent  proof  that  it  is 
genuine — is  in  fact  what  it  purports  or  is  claimed  to  be.  It  may  be  authenti- 
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cated  by  a  certificate  or  other  written  statement  only  when  the  certificate  or 
statement  is  admissible  for  this  purpose  as  an  exception  to  the  hearsay  rule. 
See  1436(2).  (Authentication  of  official  records)  and  1436(3)  (Authentication 
of  banking  entries).  When  so  admissible  and  itself  properly  authenticated 
(see,  for  example,  the  second  paragraph  of  1436(2)  (a)),  the  certificate  or  other 
written  statement  may  be  introduced  in  evidence  to  prove  the  truth  of  all 
authenticating  facts  stated  or  indicated  therein,  including  the  stated  or  indi¬ 
cated  identity,  position,  and  duties  of  the  signer  thereof. 

A  letter  or  similar  written  communication,  or  a  telegram  or  radiogram, 
purporting  to  be  a  reply  from  the  addressee  of  a  written  or  other  type  of 
message  shown  to  have  been  communicated  to  that  addressee  or  to  have  been 
placed  in  a  reliable  channel  of  communication  may  be  inferred  to  be  genuine. 
A  purported  reply,  however,  is  not  to  be  considered  as  evidence  of  the  genuine¬ 
ness  of  the  letter  or  other  type  of  communication  to  which  the  reply  was  pur¬ 
portedly  made.  The  contents  of  a  telegram  or  radiogram  in  the  terms  in  which 
it  was  filed  for  transmission  may,  if  admissible,  be  evidenced  by  the  original 
filed  for  transmission  or,  without  accounting  for  that  original,  by  any  copy 
of  the  message,  whether  or  not  made  as  a  memorandum  or  record,  which  was 
made  in  the  regular  course  of  business  of  a  military  or  civilian  transmitting 
or  receiving  agency,  including  such  a  copy  delivered  to  the  addressee  of  the 
telegram  or  radiogram.  Any  copy  so  made  may  be  inferred  to  be  an  accurate 
copy  of  the  original  message.  Likewise,  the  contents  of  a  telegram  or  radio¬ 
gram  in  the  terms  in  which  it  was  received  by  the  addressee  may,  if  admissible, 
be  evidenced  by  the  copy  received  by  the  addressee  or,  without  accounting  for 
that  copy,  by  the  original  filed  for  transmission  or  by  any  copy  of  the  kind 
referred  to  above.  See  the  third  paragraph  of  144c  for  an  application  of  the 
principle  of  inferred  genuineness  of  replies  in  relation  to  checks  returned  with 
payment  refused. 

When  there  is  a  question  as  to  whether  certain  handwriting  is  that  of  a 
certain  person,  as  when  the  question  is  whether  a  signature  appearing  on  a 
check  or  on  an  admissible  photographic  copy  thereof  is  in  fact  the  signature 
of  the  person  who  purportedly  signed  the  check,  any  proved — by  evidence  rais¬ 
ing  an  inference  of  genuineness — or  admitted  specimen  of  the  person’s  hand¬ 
writing  is  admissible  in  evidence  for  the  purpose  of  comparison  by  witnesses 
or  the  court  to  prove  that  the  handwriting  in  question  is  or  is  not  the  person’s 
handwriting.  Also,  when  there  is  a  question  as  to  whether  certain  handwriting 
is  that  of  a  certain  person,  the  opinion  of  a  handwriting  expert  (see  138e) ,  or 
of  anyone  acquainted  with  the  person’s  handwriting,  to  the  effect  that  the  hand¬ 
writing  is  or  is  not  that  of  the  person  is  admissible  in  evidence.  Anyone  who, 
under  circumstances  which  enable  him  to  form  a  belief  as  to  the  character  of  a 
person’s  handwriting,  has  seen  another  write  by  hand  or  has  seen  handwriting 
which  can  reasonably  be  believed  to  be  that  of  a  person  may  be  considered  to  be 
acquainted  with  the  handwriting  of  that  person.  Examples  of  handwriting 
which  can  reasonably  be  believed  to  be  that  of  a  certain  person  are  handwriting 
purporting  to  be  his  apparently  written  in  the  ordinary  course  of  business  and 
handwriting  purporting  to  be  his  in  a  letter  apparently  written  by  him  in  reply 
to  a  letter  shown  to  have  been  mailed  to  him.  A  failure  by  a  party  to  object  to  the 
reception  in  evidence  of  a  writing  on  the  ground  that  the  genuineness  of  a  certain 
signature  or  certain  other  handwriting  appearing  thereon  has  not  been  shown 
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may  be  regarded  as  a  waiver  by  him  of  that  objection  if  he  does  not  contest  the 
general  authenticity  of  the  writing. 

If  a  part  of  a  writing  appears  to  have  been  altered  after  the  execution  of 
the  writing,  neither  that  part  nor  any  part  dependent  for  its  authenticity  upon 
the  altered  part  may  be  received  in  evidence  as  being  genuine  unless  the  altera¬ 
tion  is  satisfactorily  explained  or  authentication  has  been  waived. 

Upon  cross-examination  of  a  witness  who  has  testified  concerning  his  opin¬ 
ion  as  to  whether  certain  handwriting  was  that  of  a  certain  person,  unidentified 
specimens  of  the  handwriting  or  purported  handwriting  of  that  person  or  of 
others  may  be  used  for  the  purpose  of  testing  the  credibility  of  the  opinion  of  the 
witness,  whether  or  not  the  unidentified  specimens  had  previously  been  authenti¬ 
cated  in  the  case  or  would  otherwise  be  admissible  if  authenticated.  After  the 
specimens  have  been  so  used,  they  may  be  authenticated  and  introduced  by  either 
party  if  this  has  not  already  been  done  in  some  other  connection.  In  the  interest 
of  fairness  and  orderly  procedure,  the  military  judge  or  the  president  of  a  spe¬ 
cial  court-martial  without  a  military  judge  may  impose  reasonable  conditions 
upon  tlie  use  of  this  method  of  testing  the  credibility  of  the  opinion  of  the  hand¬ 
writing  witness,  as  by  requiring  that  the  witness  be  given  adequate  time  and 
opportunity  to  study  the  unidentified  handwriting  specimens. 

(2)  Authentication  of  official  records.  ( a )  General  provisions  and  defi¬ 
nitions.  Like  any  other  writing,  an  official  record  (1446)  or  copy  thereof  must 
be  properly  authenticated  if  it  is  to  be  introduced  in  evidence  as  being  genuine, 
although  authentication  can  be  waived  by  a  failure  to  object  on  the  ground  of 
lack  of  proof  of  authenticity  to  the  reception  in  evidence  of  the  writing.  Official 
records  kept  in  official  custody  are  ordinarily  evidenced  by  properly  authen¬ 
ticated  copies.  Original  official  records  may  be  authenticated  in  the  same  manner 
as  copies,  except  that  if  an  attesting  certificate  is  used  for  this  purpose  it  will 
indicate  that  the  attested  writing  is  an  original.  See  also  the  fourth  paragraph 
of  1436  (2)  (/) .  When  used  in  connection  with  a  copy  of  an  official  record, 
an  “attesting  certificate”  is  a  certificate  or  statement,  signed  by  the  custodian 
of  the  record  or  his  deputy  or  assistant,  which  in  any  form  indicates  that  the 
writing  to  which  the  certificate  or  statement  refers  is  a  true  copy  of  the  record 
(or  an  accurate  “translation”  of  a  machine,  electronic,  or  coded  record)  and 
that  the  signer  of  the  certificate  or  statement  is  acting  in  an  official  capacity  as 
the  person  having  custody  of  the  record  or  as  his  deputy  or  assistant.  See,  how¬ 
ever,  the  last  paragraph  of  1436(2)  ( e )  as  to  the  signer  and  form  of  a  certificate 
or  statement  attesting  a  copy  of  a  foreign  official  record.  An  “authenticating 
certificate”  is  a  certificate  or  written  statement  which  in  any  manner  indicates 
that  the  signature  on  the  attesting  certificate  is  genuine.  When  an  authenticat¬ 
ing  certificate  or  any  certificate  or  written  statement  in  the  chain  of  authentica¬ 
tion  of  an  official  record  or  copy  thereof  indicates  the  genuineness  of  the  of¬ 
ficial  position  of  the  purported  signer  of  another  certificate  or  statement  in  the 
chain,  such  an  indication  may  be  inferred  to  be  also  an  indication  that  the 
signature  on  that  other  certificate  or  statement  is  genuine. 

A  custodian  of  an  official  record  is  a  person  who  has  official  custody 
thereof,  that  is,  a  person  who  is  the  official  keeper  of  the  record,  as  distinguished 
from  a  person  who  has  mere  manual  possession  of  the  record  for  official  or 
other  purposes.  If  a  certificate  or  statement  in  the  previously  described  form 
of  an  attesting  certificate  is  itself  properly  authenticated,  this  official  custody 
in  the  person  indicated  in  the  attestation  as  having  custody  of  the  record,  and 
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the  status  as  his  deputy  or  assistant  of  one  who  has  signed  the  attestation  in  that 
capacity,  may  be  inferred.  Some  attesting  certificates  may  be  authenticated  by 
taking  judicial  notice  of  the  signature  thereto.  Others  require  authentication  by 
a  proper  and  judicially  noticeable  seal,  by  an  accompanying  certificate  or  state¬ 
ment  in  the  chain  of  authentication  having  a  proper  and  judicially  noticeable 
signature  or  seal,  or  by  other  proof  of  genuineness,  according  to  whatever  pro¬ 
cedure  is  adequate  to  authenticate  the  official  record  or  copy  thereof  attested 
and,  consequently,  the  attestation.  See  the  following  provisions  of  1436  (2) 
and  see  147a  (Judicial  notice).  An  authenticating  certificate,  or  any  certificate 
or  written  statement  in  the  chain  of  authentication,  may  be  similarly 
authenticated. 

(6)  Military  records.  A  copy  of  an  official  record  of  the  Department 
of  Defense  or  any  department,  agency,  bureau,  branch,  force,  command,  or 
unit  thereunder,  of  the  Coast  Guard  or  National  Guard  or  any  of  their  sub¬ 
ordinate  commands  or  units,  or  of  a  military  agency  or  unit  of  an  ally  of  the 
United  States  may  be  authenticated  by  the  seal,  inked  stamp,  or  other  identifi¬ 
cation  mark  of  that  department,  agency,  bureau,  branch,  force,  command,  or 
unit  or  by  an  attesting  certificate.  Thus,  an  attesting  certificate  reading,  “A 
true  (extract)  copy  of  the  original  in  the  custody  of  the  [Adjutant  General, 
First  Infantry  Division]  [Director  of  Administrative  Services,  First  Air 

Division]  [Commanding  Officer  (USS)  (USCG _ .)  _ ] : 

/s/  John  Smith,  [Major  (Asst  Adjutant  General,  First  Infantry  Division) 
(Director  of  Administrative  Services,  First  Air  Division)]  [LCDR,  (U.S. 

Navy)  (U.S.  Coast  Guard),  Personnel  Officer,  (USS)  (USCG _ ) 

_ ],”  may  be  considered  to  be  an  authentication  of  a  copy  of  an 

official  record  in  the  custody  of  the  custodian  mentioned  in  the  attesting 
certificate. 

(c)  United  States  records.  A  copy  of  an  official  record  of  the  United 
States,  of  a  Commonwealth  or  possession  thereof  or  any  political  subdivision 
of  that  Commonwealth  or  possession,  or' of  the  District  of  Columbia  may  be 
authenticated  by : 

Any  indication  under  the  seal  of  the  United  States,  the  seal  of  the 
Commonwealth  or  possession  or  political  subdivision  thereof  in  which  the 
record  is  kept,  or  the  seal  of  the  District  of  Columbia  as  to  records  kept 
therein  that  the  writing  is  a  true  copy  (or  an  accurate  “translation”  of  a 
machine,  electronic,  or  coded  record) ; 

Any  authentication  provided  for  by  any  law  of  the  United  States, 
including  rules  of  criminal  procedure  for  the  United  States  district  courts 
made  pursuant  thereto,  or  by  any  law  of  the  Commonwealth  or  possession 
or  political  subdivision  thereof  in  which  the  record  is  kept  or  of  the  District 
of  Columbia  as  to  records  kept  under  its  authority ; 

An  attesting  certificate,  without  further  authentication,  as  to  records 
kept  under  the  authority  of  any  department,  bureau,  agency,  office,  or  court 
of  the  Federal  government  of  the  United  States ; 

An  attesting  certificate,  under  the  seal  of  the  department,  bureau, 
agency,  office,  or  court  in  which  the  record  is  kept  or  under  the  seal  of  office 
of  an  official  or  office  having  a  seal  of  office  and  having  supervision  over 
the  department,  bureau,  agency,  or  office  in  which  the  record  is  kept,  or 
an  attesting  certificate,  accompanied  by  an  authenticating  certificate  under 
the  seal  of  office  of  an  official  having  a  seal  of  office  and  having  supervision 
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over  the  department,  bureau,  agency,  or  office  in  which  the  record  is  kept, 
and  signed  by  such  an  official  or  his  deputy  or  assistant; 

An  attesting  certificate,  under  the  seal  of  a  court,  or  the  seal  of  a  judge 
or  clerk  of  a  court,  existing  by  authority  of  a  law  of  the  United  States 
and  located  in  the  district,  Commonwealth,  or  possession  in  which  the 
record  is  kept  or  existing  by  authority  of  the  Commonwealth  or  possession 
or  political  subdivision  thereof  in  which  the  record  is  kept  or  of  the  District 
of  Columbia  as  to  records  kept  therein,  or  an  attesting  certificate,  accom¬ 
panied  by  an  authenticating  certificate  signed  by  a  judge  or  clerk,  including 
a  deputy  or  assistant  clerk,  of  such  a  court  under  the  seal  of  the  court  or 
the  seal  of  a  judge  or  clerk  thereof ;  or 

An  attesting  certificate,  accompanied  by  an  authenticating  certificate 
under  the  seal  of  office  of  an  official  having  a  seal  of  office  and  having  duties 
by  authority  of  the  United  States  in  the  district,  Commonwealth,  or  pos¬ 
session  in  which  the  record  is  kept,  or  having  duties  in,  and  by  authority  of, 
the  Commonwealth  or  possession  or  political  subdivision  thereof  in  which 
the  record  is  kept,  or  having  duties  in,  and  by  authority  of,  the  District  of 
Columbia  as  to  records  kept  therein,  and  signed  by  such  an  official  or  his 
deputy  or  assistant. 

The  uncapitalized  word  “district”  as  used  above  means  a  judicial  district 
of  the  United  States.  As  used  with  reference  to  possessions  of  the  United  States 
in  this  subparagraph  (1436(2)  (c))  and  in  147a  (Judicial  notice),  the  word 
“possession”  includes,  in  addition  to  those  possessions  of  the  United  States 
designated  as  such  by  law,  any  trust  territory  administered  by  the  United  States 
and  any  territory  or  area  administered  by  the  United  States  by  treaty,  executive  - 
agreement,  or  act  of  Congress,  whether  or  not  sovereignty  thereover  exists  in 
the  United  States. 

A  copy  of  an  official  record  of  a  former  Territory  or  possession  of  the 
United  States  or  a  political  subdivision  of  such  a  former  Territory  or  possession 
may  be  authenticated  as  though  the  record  was  originally  an  official  record  of 
the  governmental  unit  having  custody  thereof  at  the  time  of  authentication. 

(d)  State  records.  A  copy  of  an  official  record  of  a  State  of  the  United 
States  or  of  a  political  subdivision  of  a  State  may  be  authenticated  by : 

Any  indication  under  the  seal  of  the  State  or  political  subdivision 
thereof  in  which  the  record  is  kept  that  the  writing  is  a  true  copy  (or 
an  accurate  “translation”  of  a  machine,  electronic,  or  coded  record) ; 

Any  authentication  provided  for  by  the  law  of  the  State  or  political 
subdivision  thereof  in  which  the  record  is  kept,  or  by  any  law  of  the  United 
States,  including  rules  of  criminal  procedure  for  the  United  States  district 
courts  made  pursuant  thereto; 

An  attesting  certificate,  under  the  seal  of  a  court,  or  the  seal  of  a 
judge  or  clerk  of  a  court,  existing  by  authority  of  the  State  or  political 
subdivision  thereof  in  which  the  record  is  kept,  or  an  attesting  certificate, 
accompanied  by  an  authenticating  certificate  signed  by  a  judge  or  clerk, 
including  a  deputy  or  assistant  clerk,  of  such  a  court  under  the  seal  of 
the  court  or  the  seal  of  a  judge  or  clerk  thereof ;  or 

An  attesting  certificate,  accompanied  by  an  authenticating  certificate 
under  the  seal  of  office  of  an  official  having  a  seal  of  office  and  having 
duties  in,  and  by  authority  of,  the  State  or  political  subdivision  thereof 
in  which  the  record  is  kept,  and  signed  by  such  an  official  or  his  deputy  or 
assistant. 
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( e )  Foreign  records.  A  copy  of  an  official  record  of  a  foreign  country 
or  political  subdivision  thereof  may  be  authenticated  by : 

Any  indication  under  the  great  seal  (seal  of  state)  of  the  foreign 
country  in  which  the  record  is  kept  that  the  writing  is  a  true  copy  (or  an 
accurate  “translation”  of  a  machine,  electronic,  or  coded  record) ; 

Any  authentication  provided  for  by  the  law  of  the  foreign  country 
or  political  subdivision  thereof  in  which  the  record  is  kept,  or  by  any  law 
of  the  United  States,  including  rules  of  criminal  procedure  for  the  United 
States  district  courts  made  pursuant  thereto  and  treaties  to  which  the 
United  States  is  a  party ; 

An  attesting  certificate,  accompanied  by  an  authenticating  certificate 
signed  by  a  United  States  secretary  of  embassy  or  legation,  consul  general, 
consul,  vice  consul,  consular  agent,  or  foreign  service  officer  or  by  a  diplo¬ 
matic  or  consular  official  of  the  foreign  country  assigned  or  accredited 
to  or  recognized  by  the  United  States ;  or 

An  attesting  certificate,  accompanied  by  a  certificate  or  statement 
signed  by  a  United  States  secretary  of  embassy  or  legation,  consul  general, 
consul,  vice  consul,  consular  agent,  or  foreign  service  officer,  or  by  a  dip¬ 
lomatic  or  consular  official  of  the  foreign  country  assigned  or  accredited  to 
or  recognized  by  the  United  States,  which  indicates  the  genuineness  of  the 
signature  of  any  foreign  official  whose  certificate  or  written  statement 
indicating  genuineness  of  signature  relates  to  the  attestation  or  is  in  a 
chain  of  certificates  or  written  statements  indicating  genuineness  of  signa¬ 
ture  relating  to  the  attestation. 

As  to  the  last  two  methods  of  authenticating  a  copy  of  a  foreign 
official  record  set  forth  above,  if  armed  forces  of  the  United  States  or  an 
ally  thereof  are  stationed  in,  passing  through,  or  occupying  the  foreign  country 
or  place  in  which  the  record  is  kept,  the  certificate  or  statement  furnishing  the 
authentication  of  a  copy  of  the  record  may  be  signed  by  an  officer  commanding 
or  administering  any  unit  or  agency  of  those  armed  forces  or  by  his  deputy  or 
assistant  or  any  judge  advocate,  law  specialist,  or  legal  officer  or  advisor  serving 
under  him,  instead  of  by  a  diplomatic  or  consular  official.  Such  an  authenti¬ 
cation  is  final  if  made  by  a  commissioned  officer  of  the  United  States.  If  the 
person  providing  the  authentication  is  not  a  commissioned  officer  of  the  armed 
forces  of  the  United  States,  final  authentication  shall  be  furnished  by  a  cer¬ 
tificate  or  statement  signed  by  a  commissioned  officer  of  the  United  States 
indicating  that  the  signature  on  the  authenticating  certificate  is  genuine. 

If  a  foreign  certificate  or  statement  in  the  chain  of  authentication  of 
a  copy  of  a  foreign  official  record  is  under  the  seal  of  a  foreign  official  or  agency, 
the  seal,  instead  of  the  signature  on  the  certificate  or  statement,  may  be  indicated 
as  being  genuine  by  the  next  certificate  or  statement  in  the  chain. 

A  certificate  or  statement  attesting  a  copy  of  a  foreign  official  record 
may  be  signed  by  the  custodian  of  the  record  or  his  deputy  or  assistant  or  by 
any  person  authorized  in  the  place  where  the  record  is  kept  to  attest  a  copy  of 
the  record,  and  the  attestation  may  be  in  any  form  authorized  in  that  place.  If 
a  certificate  or  statement  attesting  a  copy  of  a  foreign  official  record  is  itself 
properly  authenticated,  it  may  be  inferred  that  the  attestation  and  the  form 
thereof  are  authorized  in  the  place  where  the  record  is  kept. 

(/)  Miscellaneous.  Copies  of  foreign,  or  other,  official  records  and 
their  attesting,  authenticating,  and  other  accompanying  certificates  or  state- 
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ments,  when  written  in  a  language  other  than  English,  may  be  translated 
through  the  testimony  of  one  having  knowledge  of  the  language  concerned. 
Also,  a  written  translation  accompanying  an  attesting,  authenticating,  or  other 
certificate  or  written  statement  in  the  chain  of  authentication  is  as  admissible  as 
the  writing  translated  and  may  in  the  absence  of  an  objection  to  its  accuracy  be 
inferred  to  be  an  accurate  translation. 

In  addition  to  the  methods  of  authentication  set  forth  in  the  forego¬ 
ing  provisions  of  1436  (2) ,  an  official  record  or  a  copy  thereof  may  be  authenti¬ 
cated  by  the  testimony  of  any  person,  based  on  his  personal  knowledge,  to  the 
effect  that  the  writing  in  question  is  an  official  record  or  was  obtained  by  him, 
as  a  record,  from  the  proper  official  custody  or  that  the  writing  is  a  correct  copy 
of  such  a  record  or  of  a  record  thus  shown  to  be  an  official  record  by  the  testi¬ 
mony  of  another,  as  the  case  may  be.  Also,  if  an  attesting  certificate,  or  any  cer¬ 
tificate  or  written  statement  in  the  chain  of  authentication,  is  directly  authenti¬ 
cated  by  admissible  testimony  or  in  any  other  manner,  it  need  not 
be  accompanied  by  whatever  additional  certificates  or  statements  might  other¬ 
wise  be  required  by  the  foregoing  provisions  of  1436  (2) .  Thus,  if  an  attesting 
certificate,  or  any  certificate  or  statement  in  the  chain  of  authentication,  is  ap¬ 
parently  signed  by  a  proper  person  or  is  apparently  under  a  proper  seal  and  that 
signature  or  seal  is  shown  to  be  genuine  by  admissible  testimony,  the  certificate 
or  statement  may  be  considered  to  be  an  authentication  of  the  official  record,  or 
copy  thereof,  to  which  it  pertains,  provided  that  when  the  certificate  or  state¬ 
ment  is  not  an  attesting  certificate  the  intervening  written  authentication  meets 
applicable  requirements. 

If  an  original  official  record  is  subscribed  by  a  judicially  noticeable 
signature  or  is  under  a  judicially  noticeable  seal  or  symbol  (see  147a),  that 
original  (or  an  admissible  photographic  or  other  facsimile  thereof,  for  ex¬ 
ample,  a  facsimile  itself  admissible  as  an  official  record)  may  be  authenticated 
by  taking  judicial  notice  of  the  signature,  seal,  or  symbol. 

A  certificate  or  statement  that  no  record  or  entry  of  a  specified  tenor 
was  found  to  exist  in  certain  official  records  (143a (2)  (g) )  may  be  authenti¬ 
cated  in  the  same  manner  as  a  certificate  or  statement  attesting  a  copy  of  a 
record  taken  from  those  official  records.  The  inferences  applicable  to  a  properly 
authenticated  attesting  certificate  (see  the  last  paragraphs  of  1436(2)  (a)  and 
( e ) )  are  similarly  applicable  to  a  properly  authenticated  certificate  or  statement 
of  the  nonexistence  of  an  official  record  or  entry.  A  certificate  or  statement  of 
the  head  of  an  executive  or  military  department  or  independent  governmental 
agency,  or  his  deputy  or  assistant,  setting  forth  a  summary  of  an  official  record 
the  text  or  informational  source  of  which  should  not  be  disclosed  (143a(2)  (d) ) 
may  be  authenticated  in  the  same  manner  as  a  certificate  or  statement  attesting 
a  copy  of  that  record.  A  written  summary  of  a  foreign  official  record 
(143a  (2)  (d) )  may  be  authenticated  in  the  same  manner  as  a  copy  of  the  record, 
although  an  attesting  certificate  or  other  identification  in  this  case  will  refer 
to  a  summary  instead  of  a  copy.  A  document  that,  on  its  face,  appears  to  be  an 
official  publication  of  an  official  record  is  admissible  as  being  in  fact  an  official 
publication  of  the  record  unless  it  is  shown  to  lack  that  character. 

(3)  Authentication  of  hanking  entries.  A  business  entry,  or  copy  thereof, 
of  a  business  regularly  but  not  necessarily  exclusively  engaged  in  public  bank¬ 
ing  activities  may,  if  the  entry  relates  to  these  activities,  be  authenticated  by  a 
certificate  or  statement,  signed  under  oath  before  a  notary  public  by  the  person 
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in  charge  of  the  business  entry  or  his  assistant,  which  in  any  form  indicates  that 
the  writing  to  which  the  certificate  or  statement  refers  is  the  entry  itself  or  a 
true  copy  thereof  (or  an  accurate  “translation”  of  a  machine,  electronic,  or 
coded  entry),  as  the  case  may  be,  that  the  entry  was  made  as  a  memorandum 
or  record  in  the  regular  course  of  the  business  and  relates  to  its  public  bank¬ 
ing  activities,  and  that  the  signer  is  the  person  in  charge  of  the  entry  or  his 
assistant,  accompanied  by  a  statement  signed  by  the  notary,  under  the  seal  of 
his  office,  which  indicates  that  the  certificate  or  statement  was  signed  under 
oath  before  him.  A  certificate  or  statement  that  after  diligent  search  no  record 
or  entry  of  a  specified  tenor  wTas  found  to  exist  in  certain  entries  of  this  kind 
(see  143a (2)  (h))  also  may  be  authenticated  by  an  accompanying  statement 
signed  by  a  notary  public,  under  the  seal  of  his  office,  which  indicates  that  the 
certificate  or  statement  was  signed  under  oath  before  him.  When  a  certificate 
or  statement  of  either  of  these  two  types  is  notarized  as  provided  above,  it  may 
be  inferred  that  a  person  who  has  signed  it  as  the  person  in  charge  of  the  busi¬ 
ness  entry  or  entries  referred  to  therein,  or  as  his  assistant,  in  fact  occupies  that 
status. 

A  business  entry,  or  copy  thereof,  of  the  kind  mentioned  above  may  also 
be  authenticated  in  the  same  manner  as  any  business  entry.  See  144c. 

c.  Certain  procedural  matters  relating  to  documentary  evidence.  See 

53*7,  54c?,  and  57 g.  Before  a  ruling  is  made  upon  an  objection  to  the  reception  in 
evidence  of  a  writing,  the  objecting  party,  on  request,  will  be  allowed  to  support 
the  objection  by  argument,  the  presentation  of  evidence,  and  proper  cross- 
examination  of  witnesses  who  have  testified  concerning  the  writing. 

A  writing  does  not  become  admissible  against  a  party  merely  because  he 
requested  its  production  or  inspected  it. 

d.  Definition  of  “writing.”  The  word  “writing”  as  used  in  this  chapter 
(XXVII),  means  every  method  of  recording  data  upon  any  medium.  For 
example,  it  includes  handwriting,  typewriting  or  other  machine  writing,  print¬ 
ing,  and  all  documentary,  pictorial,  photographic,  chemical,  mechanical,  or  elec¬ 
tronic  recordings  or  representations  of  facts,  events,  acts,  transactions,  commu¬ 
nications,  places,  ideas,  or  other  occurrences  or  things,  whether  expressed  by 
words,  letters,  numbers,  pictures,  signs,  symbols,  marks,  or  chemical,  mechani¬ 
cal,  or  electronic  media,  including  all  types  of  machine,  electronic,  or  coded 
records,  memoranda,  or  entries. 

144.  OFFICIAL  WRITINGS;  OFFICIAL  RECORDS;  BUSINESS 
ENTRIES;  LIMITATIONS  AS  TO  THE  ADMISSIBILITY  OF  OFFI¬ 
CIAL  RECORDS  AND  BUSINESS  ENTRIES;  MAPS,  PHOTO¬ 
GRAPHS,  SKETCHES,  CHARTS,  AND  FINGERPRINTS;  BUSINESS, 
PROFESSIONAL,  OR  PUBLIC  LISTS  AND  DIRECTORIES,  a.  Official 
writings.  The  fact  that  a  writing  is  an  official  writing  does  not  in  itself  make 
the  writing  admissible  in  evidence  for  the  purpose  of  proving  the  truth  of  the 
matters  stated  therein.  An  official  writing  may  be  admitted  in  evidence  for  this 
purpose  only  when  it  comes  within  an  exception  to  the  hearsay  rule. 

b.  Official  records.  A  writing  made  as  a  record  of  a  fact  or  event,  whether 
the  writing  is  in  a  regular  series  of  records  or  consists  of  a  report,  finding,  or 
certificate,  is  admissible  as  evidence  of  the  fact  or  event  if  it  was  made  by  any 
person  within  the  scope  of  his  official  duties  and  those  duties  included  a  duty  to 
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know,  or  to  ascertain  through  appropriate  and  trustworthy  channels  of  informa¬ 
tion,  the  truth  of  the  fact  or  event,  and  to  record  such  fact  or  event.  It  may  be 
inferred  that : 

A  person  who  had  these  duties  performed  them  properly ;  and 
A  foreign  or  domestic  record  of  a  fact  or  event  purporting  or  indicated 
to  have  been  officially  made  or  kept  meets  all  the  above  requirements  for 
admissibility,  if  the  record  is  properly  authenticated  or  authentication  is 
waived,  in  accordance  with  143&(2).  An  official  duty  is  any  duty  included 
in  a  military  or  civilian  governmental  function. 

Examples  of  military  records  containing  entries  which  may  be  admissible 
under  this  exception  to  the  hearsay  rule  are  enlistment  papers,  physical  exam¬ 
ination  papers,  outline-figure  and  fingerprint  cards,  morning  reports,  service 
records,  officer  and  enlisted  qualification  records,  records  of  court-martial  con¬ 
victions,  logs,  unit  personnel  diaries,  individual  equipment  records,  guard 
reports,  daily  strength  records  of  prisoners,  and  rosters  of  prisoners. 

If  admissible  under  this  exception,  an  official  record  is  not  subject  to  objec¬ 
tion  on  the  ground  that  it  was  copied  or  compiled  from  notes,  memoranda,  or 
other  writings  or  from  other  official  records,  nor  is  it  otherwise  subject  to  objec¬ 
tion  on  the  ground  that  it  is  secondary  evidence.  See  143a  (2)  as  to  those  copies 
and  summaries  of  official  records  which  are  not  themselves  admissible  as  official 
records  but  are  admissible  under  an  exception  to  the  best  evidence  rule. 

If  a  machine,  electronic,  or  coded  official  record  is  of  a  kind  which,  without 
skilled  interpretation,  may  be  unintelligible  or  subject  to  misunderstanding,  its 
contents  may  be  proved  and  its  meaning  explained  by  the  testimony  of  a  witness 
sufficiently  familiar  with  the  system  used  in  producing  the  record  to  be  able  to 
interpret  the  record  accurately,  or  the  contents  of  the  record  may  be  proved  by 
a  machine  “translation”  authenticated  by  the  testimony  of  a  witness  familiar 
with  the  system  used  in  producing  the  “translation.”  Also,  written  “transla¬ 
tions”  of  machine,  electronic,  or  coded  official  records,  whether  made  by  machine 
or  by  a  person  and  however  properly  authenticated,  are  admissible  if  they  are 
otherwise  within  an  exception  to  the  best  evidence  rule  (see  143a (2)  ( c ) )  or  if 
they  were  themselves  made  as  official  records. 

c.  Business  entries.  Any  writing  or  record,  whether  in  the  form  of  any 
entry  in  a  book  or  otherwise,  made  as  a  memorandum  or  record  of  any  act, 
transaction,  occurrence,  or  event  is  admissible  as  evidence  of  the  act,  transaction, 
occurrence,  or  event,  if  made  in  the  regular  course  of  any  business  and  if  it  was 
the  regular  course  of  that  business  to  make  the  memorandum  or  record  at  the 
time  of  the  act,  transaction,  occurrence,  or  event  or  within  a  reasonable  time 
thereafter.  All  other  circumstances  of  the  making  of  the  writing  or  record, 
including  lack  of  personal  knowledge  by  the  entrant  or  maker,  may  be  shown  to 
affect  its  weight,  but  these  circumstances  will  not  affect  its  admissibility.  The 
term  “business,”  as  used  with  respect  to  business  entries,  includes  a  business, 
profession,  occupation,  or  calling  of  any  kind. 

If  in  the  regular  course  of  business  or  activity  any  business,  institution, 
department  or  agency  of  government,  or  member  of  a  profession  or  calling  has 
kept  or  recorded  any  memorandum,  writing,  entry,  print,  representation,  or 
combination  thereof  of  any  act,  transaction,  occurrence,  or  event,  and  in  the 
regular  course  of  business  has  caused  any  or  all  of  the  same  to  be  recorded,  copied, 
or  reproduced  by  any  photographic,  photostatic,  microfilm,  microcard,  minia- 
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ture  photographic,  or  other  process  which  accurately  reproduces  or  forms  a  dur¬ 
able  medium  for  so  reproducing  the  original,  the  original  may  be  destroyed  in 
the  regular  course  of  business  unless  its  preservation  is  required  by  law  or  regu¬ 
lation.  Such  a  reproduction,  when  satisfactorily  identified,  is  as  admissible  in 
evidence  as  the  original  itself  whether  the  original  is  in  existence  or  not  and  an 
enlargement  or  facsimile  of  the  reproduction  is  likewise  admissible  in  evidence 
if  the  original  reproduction  is  in  existence  and  available  for  inspection  under 
the  direction  of  the  court.  Also,  whether  or  not  the  reproduction  is  available,  a 
properly  authenticated  copy  of  the  reproduction  is  admissible  in  evidence  sub¬ 
ject  to  the  same  conditions  of  admissibility  that  would  apply  to  a  properly 
authenticated  copy  of  the  original  itself.  See  143a (2)  (c)  and  (e) .  These  rules 
relating  to  the  destruction  of  originals  and  to  the  admissibility  of  reproductions 
and  facsimiles,  enlargements,  and  authenticated  copies  of  reproductions,  will 
not  preclude  admission  of  the  originals  or  exclude  from  evidence  any  writing  or 
copy  thereof  which  is  otherwise  admissible  under  the  rules  of  evidence. 

A  writing  purporting  to  be  a  memorandum  or  record  of  an  act,  trans¬ 
action,  occurrence,  or  event  may  be  authenticated  as  a  business  entry  by  proof 
that  it  came  through  a  reliable  source  from  a  business  whose  regular  course 
it  was  to  make  a  memorandum  or  record  of  the  act,  transaction,  occurrence, 
or  event,  for  it  may  be  inferred  from  this  proof  that  the  writing  was  in  fact 
made  as  a  memorandum  or  record  in  the  regular  course  of  that  business.  Also, 
it  is  not  necessary  that  a  business  entry  be  authenticated  by  the  person  who 
made  it  or  that  an  authenticating  witness  have  personal  knowledge  that  the 
entry  was  correct.  Thus,  if  the  holder  of  a  check,  draft,  or  other  order  for  the 
payment  of  money  upon  a  bank  or  other  depository,  or  a  person  or  organization 
acting  on  behalf  of  the  holder,  presents  the  instrument  through  regular  banking 
channels  for  payment,  collection,  or  deposit  and  the  instrument  is  returned  to 
the  holder  or  his  agent  purportedly  through  regular  banking  channels  with 
a  notation  in  the  form  of  a  stamp,  ticket,  or  other  writing  either  on  the  instru¬ 
ment  itself  or  accompanying  it,  purportedly  made  by  the  drawee  or  presenting 
bank  or  other  depository  or  clearinghouse,  indicating  that  payment  of  the 
instrument  has  been  refused  by  the  drawee  because  of  insufficient  funds  of  the 
maker  or  drawer  in  the  drawee’s  possession  or  control  or  for  other  reasons,  proof 
of  the  above  facts  will  support  an  inference  of  the  authenticity  of  the  notation 
as  having  been  made  as  a  memorandum  or  record  in  the  regular  course  of  a 
banking  business.  The  notation  if  thus  authenticated,  is  admissible  under  the 
business  entry  exception  to  the  hearsay  rule  as  evidence  that  payment  of  the 
instrument  was  refused  by  the  drawee  for  the  reasons  indicated  in  the  notation, 
and  this  is  so  whether  or  not  a  similar  notation  also  made  as  a  memorandum  or 
record  was  kept  in  the  drawee  or  presenting  bank  or  other  depository  or  clear¬ 
inghouse.  See  also  143&(3)  regarding  the  authentication  of  banking  entries. 

If  admissible  under  the  business  entry  exception  to  the  hearsay  rule,  a 
business  entry  is  not  subject  to  objection  on  the  ground  that  it  was  copied  or 
compiled  from  notes,  memoranda,  or  other  writings  or  from  other  business 
entries,  nor  is  it  otherwise  subject  to  objection  on  the  ground  that  it  is  secondary 
evidence.  However,  unless  they  are  themselves  writings  made  as  business 
entries  or  are  admissible  under  an  exception  to  the  best  evidence  rule,  copies 
and  written  compilations  of  business  entries  are  subject  to  objection  on  the 
ground  that  they  are  secondary  evidence.  The  reproductions  of  business  entries 
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mentioned  as  being  admissible  in  the  second  paragraph  of  this  subparagraph 
(144c)  are  examples  of  copies  which  themselves  are  made  as  business  entries. 

On  the  other  hand,  the  admissibility  of  enlargements,  facsimilies,  or  authen¬ 
ticated  copies  of  reproductions  provided  for  in  that  paragraph  constitutes  an 
exception  to  the  best  evidence  rule.  See  143a  as  to  the  best  evidence  rule  and  its 
exceptions  in  general,  and  see  145a  as  to  the  use  of  copies  of  business  entries 
in  depositions. 

If  a  machine,  electronic,  or  coded  business  entry  is  of  a  kind  which,*  without 
skilled  interpretation,  may  be  unintelligible  or  subject  to  misunderstanding,  its 
contents  may  be  proved  and  its  meaning  explained  by  the  testimony  of  a  wit¬ 
ness  sufficiently  familiar  with  the  system  used  in  producing  the  entry  to  be 
able  to  interpret  the  entry  accurately,  or  the  contents  of  the  entry  may  be  proved 
by  a  machine  “translation”  authenticated  by  the  testimony  of  a  witness  familiar 
with  the  system  used  in  producing  the  “translation.”  Also,  written  “translations” 
of  machine,  electronic,  or  coded  business  entries,  whether  made  by  machine  or  by 
a  person  and  however  properly 'authenticated,  are  admissible  if  they  are  other¬ 
wise  within  an  exception  to  the  best  evidence  rule  (see  143a(2)  (e))  or  if  they 
were  themselves  made  as  business  entries. 

A  memorandum  or  record  which  satisfies  the  requirements  of  the  business 
entry  exception  to  the  hearsay  rule  is  admissible  under  that  exception  regard¬ 
less  of  whether  it  was  made  in  a  private  or  governmental  capacity. 

d.  Limitations  as  to  the  admissibility  of  official  records  and  business 
entries.  Official  records  are  admissible  in  evidence  only  insofar  as  they  relate  to 
a  “fact  or  event,”  and  the  admissibility  of  business  entries  is  limited  to  a 
memorandum  or  record  of  “any  act,  transaction,  occurrence,  or  event.”  The 
word  “event”  may  be  considered  to  include  the  words  “act,”  “transaction,” 
and  “occurrence,”  and  to  be  included  within  the  meaning  of  the  word  “fact.”  , 
Records  or  entries  of  “opinion”  are  not  admissible  under  either  the  official 
record  or  the  business  entry  exception  to  the  hearsay  rule.  However,  it  is  often 
difficult  as  a  practical  matter  to  draw  the  line  between  what  is  opinion  and  what 
is  fact,  and  some  assertions  based  on  trained  observation  which,  strictly  speak¬ 
ing,  might  be  considered  statements  of  opinion  so  closely  approximate  state¬ 
ments  of  fact  as  to  permit  the  law  to  place  them  in  the  latter  category  rather 
than  in  the  former,  at  least  to  the  extent  of  allowing  a  record  of  them  to  be 
admitted  in  evidence  without  incurring  an  appreciable  risk  of  doing  an  in¬ 
justice  because  of  lack  of  opportunity  to  cross-examine.  For  example,  if  other¬ 
wise  admissible  as  official  records  or  business  entries,  entries  in  a  physician’s 
report  setting  forth  his  diagnosis  of  an  illness  of  a  kind  which  can  readily 
be  diagnosed  by  the  medical  profession,  and  in  an  autopsy  report  setting  forth 
the  opinion  of  the  pathologist  as  to  the  physical  cause  of  death,  as  when  he 
concludes  that  death  was  caused  by  a  certain  disease,  by  a  certain  poison,  or  by  a 
gunshot  wound,  are  admissible  in  evidence  to  prove  the  illness  and  the  physical 
cause  of  death,  respectively.  On  the  other  hand,  entries  in  a  report  of  a  board 
of  medical  officers  (psychiatrists)  as  to  the  mental  condition  of  a  certain  person 
are  not  admissible  to  prove  that  mental  condition,  for  a  diagnosis  of  a  person’s 
mental  condition  involves  opinion  to  such  a  degree  as  to  require  that  those 
making  the  diagnosis  be  subject  to  cross-examination.  See  122<?. 
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Under  the  official  record  exception  to  the  hearsay  rule,  the  maker  of  the 
record  must  not  only  have  acted  within  the  scope  of  his  official  duties  in  record¬ 
ing  the  fact  or  event  but  must,  in  addition,  have  had  an  official  duty  to  know  or 
ascertain  the  truth  of  that  fact  or  event.  A  somewhat  correlative  principle 
applies  under  the  business  entry  exception  to  the  hearsay  rale.  It  is  not  sufficient 
that  an  entry  was  made  in  a  regular  course  of  conduct  which  had  some  relation¬ 
ship  to  business  if  it  was  not  made  in  the  regular  course  of  a  business.  “Regular 
course”  of  business  must  find  meaning  in  the  inherent  nature  of  the  business 
in  question  and  in  the  methods  systematically  employed  for  the  conduct  of  the 
business  as  a  business.  Because  of  these  limitations  and  the  opinion  limitation, 
a  pathologist’s  entry  in  an  autopsy  report  as  to  whether  the  death  was  caused 
by  homicide,  accident,  or  suicide,  as  distinguished  from  his  entry  as  to  the 
physical  cause  of  death,  is  not  admissible  under  either  the  official  record  or  the 
business  entry  exception  to  the  hearsay  rule.  The  above-mentioned  limitations 
apply  in  such  a  case  because  any  official  duty  the  pathologist  might  have  to 
make  an  entry  as  to  his  finding  in  this  respect  would  not  fix  upon  him  the  addi¬ 
tional  official  duty  of  ascertaining  the  truth  of  circumstances  surrounding  the 
occurrence  of  death  reported  to  him  by  others  but  not  observed  by  him  during 
the  course  of  his  examination,  and  it  is  obvious  that  it  is  not  the  regular  course 
of  the  business  of  a  pathologist  to  make  such  an  entry  based  on  that  kind  of  data ; 
and  if  the  entry  was  based  not  on  reported  matters  but  on  an  examination  of 
the  body  by  the  pathologist,  the  opinion  thus  expressed  by  him  would  be  of 
a  kind  which  should  be  open  to  the  test  of  cross-examination. 

Neither  the  official  record  nor  the  business  entry  exception  to  the  hearsay 
rule  renders  admissible  in  evidence  writings  or  records  made  principally  with 
a  view  to  prosecution,  or  other  disciplinary  or  legal  action,  as  a  record  of,  or 
during  the  course  of  an  investigation  into,  alleged  unlawful  or  improper  con¬ 
duct.  Thus,  a  report  of  a  military  policeman  concerning  his  investigation  of  an 
offense  and  the  statements  of  witnesses  accompanying  the  report  are  not 
admissible  under  either  of  these  exceptions  as  evidence  of  the  truth  of  the  facts 
stated  therein,  although  an  accompanying  statement  of  the  accused  may  be 
admissible  if  it  constitutes  a  voluntary  confession  or  admission  of  the  accused 
contained  in  that  statement  (see  140a)  and  an  accompanying  statement  of  a 
person  who  later  testifies  may  be  used  to  show  any  inconsistent  statement 
appearing  therein  (see  153&(2)  (c)).  With  the  exceptions  indicated  below  con¬ 
cerning  the  use  of  records  and  reports  of  preliminary  judicial  hearings,  the 
same  considerations  apply  to  a  record  or  report  of  an  investigation  conducted 
under  Article  32.  On  the  other  hand,  since  it  is  not  the  function  of  a  pathologist 
performing  an  autopsy  to  determine  that  the  death  was  caused  by  any  particular 
person  or  even  that  the  death  was  the  result  of  any  unlawful  conduct,  his  entries 
in  the  autopsy  report  as  to  the  identification  of  the  person  upon  whose  body 
the  autopsy  was  performed,  as  to  the  physical  facts  found  to  exist  with  respect 
to  the  corpse,  and  as  to  the  physical  cause  of  death  do  not  come  within  this 
limitation,  and  these  entries  may  be  admissible  under  either  the  official  record 
or  the  business  entry  exception  to  the  hearsay  rule.  Official  record  entries  in 
morning  reports,  unit  military  strength  balance  reports,  logs,  unit  personnel 
diaries,  and  service  records  as  to  absence  without  leave  or  the  circumstances  of 
return  to  military  control,  and  in  the  above  records  and  in  guard  reports,  daily 
strength  records  of  prisoners,  and  rosters  of  prisoners  as  to  escape  from  con¬ 
finement,  are  not  inadmissible  because  of  this  limitation,  for  these  entries  are 
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made  principally  for  the  purpose  of  reflecting  day  to  day  events  as  they  affect 
strength  in  personnel  and  other  administrative  matters  not  within  the  limita¬ 
tion.  The  limitation  does  not  prohibit  the  use  of  depositions  to  prove  the 
deposition  testimony  of  the  deponent  under  Article  49,  the  use  of  records  and 
reports  of  trials  or  preliminary  judicial  hearings,  such  as  an  investigation  con¬ 
ducted  under  Article  32,  to  prove  former  testimony  under  the  former  testimony 
exception  to  the  hearsay  rule,  or  the  use  of  records  of  courts  of  inquiry  as  con¬ 
templated  by  Article  50.  See  145.  Also,  the  limitation  does  not  prohibit  the  use 
of  depositions,  records  and  reports  of  trials  or  preliminary  judicial  hearings, 
and  records  and  reports  of  courts  of  inquiry  to  prove  statements  recorded  or 
reported  therein  which,  if  proved  by  testimony  given  at  the  trial,  would  be 
admissible  under  the  rules  of  evidence  in  general  (see  the  last  paragraphs  of  145 
a,  &,  and  c) ,  nor  does  the  limitation  prohibit  the  use  of  records  of  conviction  or 
imposition  of  non  judicial  punishment  as  proof  of  the  conviction  or  imposition 
of  non  judicial  punishment  when  this  proof  is  otherwise  admissible. 

e.  Maps,  photographs,  sketches,  charts,  and  fingerprints.  Maps,  photo¬ 
graphs,  x-rays,  sketches,  and  similar  projections  of  localities,  objects,  persons, 
and  other  matters  are  admissible  when  verified  by  any  person,  whether  or  not 
he  made  or  took  them,  who  is  sufficiently  familiar  with  the  locality,  object,  per¬ 
son,  or  other  thing  thereby  represented  or  pictured  to  be  able  from  his  own 
personal  knowledge  or  observation  to  state  that  they  faithfully  represent  the 
actual  appearance  of  the  subject  matter  in  question.  Such  writings  are  also 
admissible  when  they  come  within  either  the  official  record  or  business  entry 
exception  to  the  hearsay  rule.  See  144&  and  144c.  See  143a,  however,  as  to  the 
admissibility  of  a  photograph  or  other  projection  of  a  writing  for  the  purpose 
of  proving  the  contents  of  the  writing. 

In  cases  involving  complicated  mathematical  computations  or  compila¬ 
tions,  charts  showing  these  computations  or  compilations  and  the  mathematical 
results  thereof,  authenticated  by  a  witness  qualified  to  understand  and  interpret 
the  computations  or  compilations  and  prepared  from  data  contained  in  writings 
and  testimony  properly  received  in  evidence,  are  admissible  at  the  discretion 
of  the  military  judge  or  president  of  a  special  court-martial  without  a  military 
judge.  The  charts  should  not  contain  conclusionary  captions  or  statements  other 
than  those  indicating  the  mathematical  results  of  the  computations  or  compila¬ 
tions,  nor  should  the  charts  be  in  the  possession  of,  or  observable  by,  the  members 
of  the  court  during  their  deliberations  in  closed  session.  Charts  may  also  be  used 
in  connection  with  the  summarizations  of  numerous  or  bulky  writings  mentioned 
in  143a (2)  (b). 

When  a  witness  points  or  otherwise  refers  to  certain  parts  of  a  map,  photo¬ 
graph,  sketch,  or  chart,  the  military  judge,  or  the  president  of  a  special  court- 
martial  without  a  military  judge,  should  require  counsel  examining  the  witness 
to  have  the  witness  mark  the  exhibit  in  some  fashion  and  identify  the  mark  in  his 
testimony  so  that  reviewing  authorities  may  obtain  a  clear  comprehension  of  the 
testimony  of  the  witness.  If  a  large  map,  photograph,  sketch,  or  chart  is  being 
used  so  that  it  can  be  observed  by  all  parties  to  the  trial,  the  military  judge,  or 
the  president  of  a  special  court-martial  without  a  military  judge,  should  require 
that  it,  or  a  copy  complete  with  all  marks  placed  upon  the  original,  be  attached 
to  the  record  of  trial  as  an  exhibit.  A  blackboard  should  not  be  used  unless  it 
can  be  photographed  or  reproduced  in  some  manner. 
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Fingerprints  are  admissible  when  they  come  within  either  the  official 
record  or  the  business  entry  exception  to  the  hearsay  rule  or  are  in  any  manner 
properly  verified,  but  evidence  concerning  the  comparison  of  fingerprints  must 
come  from  persons  skilled  in  comparing  fingerprints. 

f.  Business,  professional,  or  public  lists  and  directories.  A  list,  register, 
directory,  catalogue,  or  other  published  compilation  intended  for  use  in  a  lute 
of  business  or  a  profession  is  admissible  as  an  exception  to  the  hearsay  rule  to 
prove  the  truth  of  any  matter  appearing  therein,  or  the  nonexistence  of  any 
matter  not  appearing  therein  but  which  could  reasonably  be  expected  to  have 
been  included  had  it  existed,  if  it  appears  that  the  compilation  is  generally 
used  and  relied  upon  in  the  line  of  business  or  profession  as  being  accurate. 
Also,  a  list,  register,  or  directory  intended  for  use  by  the  public  at  large,  such 
as  a  telephone  directory,  is  likewise  admissible  if  it  is  common  knowledge  that 
the  compilation  is  generally  regarded  by  the  public  as  being  accurate.  If,  how¬ 
ever,  it  is  shown  that  a  compilation  intended  for  business,  professional,  or  public 
use  is  not  in  fact  generally  accurate,  it  is  not  admissible  under  these  rules. 

145.  DEPOSITIONS;  FORMER  TESTIMONY;  RECORDS  OF 
COURTS  OF  INQUIRY,  a.  Depositions.  See  Article  49.  For  procedure  in 
taking  depositions,  see  117.  To  satisfy  the  conditions  of  admissibility  set  forth 
in  Article  49(d)  (2),  it  must  appear  that  the  witness,  for  one  of  the  specific 
causes  enumerated  or  for  other  reasonable  cause,  in  fact  is  unable  or  refuses  to 
appear  and  testify  in  person.  For  example,  if  nonamenability  to  process  is  the 
only  ground  advanced  for  the  admissibility  of  a  deposition,  it  must  appear, 
either  through  a  refusal  of  the  witness  to  comply  with  a  request  for  his  attend¬ 
ance  or  otherwise,  that  the  witness  is  in  fact  unavailable.  The  condition  set 
forth  in  Article  49(d)  (3)  cannot  be  considered  as  satisfied  unless  it  appears 
that  there  has  been  an  exercise  of  due  diligence  in  attempting  to  locate  the 
witness.  Although  not  specifically  so  indicated  in  Article  49,  a  deposition  is 
inadmissible  against  an  accused  if  he  was  not  afforded  an  opportunity  to  be 
present  with  his  counsel  at  the  taking  thereof  (see  117&  (2) ),  but  such  a  defect 
may  be  waived. 

A  case  referred  to  a  special  court-martial  for  trial  under  15a  (1)  is  a  case 
“not  capital”  within  the  meaning  of  Article  49.  Under  Article  49(f),  a  case  in 
which  the  death  penalty  is  authorized  by  the  code  but  is  not  mandatory  for  an 
offense  of  the  kind  charged  is  not  capital  when  the  convening  authority  has 
directed  that  the  case  be  treated  as  not  capital.  Upon  a  rehearing  or  new  or  other 
trial  thereof,  a  case  in  which  the  death  penalty  is  imposable  under  the  code  for 
an  offense  of  the  kind  charged  is  not  capital  within  the  meaning  of  Article  49 
if  the  legal  sentence  upon  a  previous  hearing  or  trial  of  the  case,  as  ultimately 
reduced  by  the  convening  or  other  proper  authority  when  any  such  action  has 
been  taken,  was  other  than  death.  Although  an  offense  is  punishable  by  death 
under  the  article  denouncing  it,  the  offense  is  not  legally  so  punishable,  and 
therefore  is  not  capital,  if  the  applicable  limit  of  punishment  prescribed  by  the 
President  under  Article  56  is  less  than  death.  In  a  trial  upon  two  or  more 
specifications,  the  proceedings  as  to  each  constitute  a  separate  “case.” 

Testimony  taken  by  deposition  may  be  introduced  by  the  defense  in  capital 
cases  if  otherwise  admissible.  If  the  defense  calls  for  testimony  to  be  taken  by 
deposition  in  a  capital  case,  the  deponent  may  be  cross-examined  by  written 
interrogatories,  or  otherwise,  in  the  same  manner  as  a  deponent  in  a  case  not 
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capital.  With  the  express  consent  of  the  defense  made  or  presented  in  court, 
but  not  otherwise,  competent  deposition  testimony  not  for  the  defense  may  be 
introduced  in  a  capital  case.  When  otherwise  admissible,  deposition  testimony 
not  for  the  defense  may  be  admitted  without  the  consent  of  the  defense  in  a 
case  not  capital  tried  with  a  capital  case  if  the  testimony  is  not  relevant  to  the 
capital  case  or,  when  it  is  relevant  to  the  capital  case,  if  the  eases  do  not  involve 
the  same  criminal  transaction  and  the  military  judge  instructs  the  court  in  open 
session  that  the  testimony  is  not  to  be  considered  as  to  the  capital  case. 

If  only  part  of  a  deposition  is  offered  in  evidence  by  a  party,  he  should,  at 
the  request  of  the  opposite  party,  be  required  to  offer  all  of  it  that  is  relevant 
to  the  part  offered.  This  should  be  done  even  though  the  prosecution  may  seek 
to  use  it  to  compel  presentation  of  a  deposition  relevant  to  a  capital  case.  If  the 
party  at  whose  instance  a  deposition  has  been  taken  does  not  offer  it  or  offers 
only  a  part  of  it,  any  other  party  may  offer  the  deposition  or  the  parts  not 
offered,  except  that  (1)  the  prosecution  may  not  thus  offer,  in  a  capital  case,  a 
deposition  or  part  thereof  without  the  express  consent  of  the  defense  made  or 
presented  in  court,  and  (2)  in  no  case  may  a  deposition  or  part  thereof  be  used 
against  a  party,  whether  or  not  he  initiated  the  taking  of  the  deposition,  who 
raises  a  valid  objection  to  its  use  against  him.  For  example,  when  the  objecting 
party  has  introduced  no  part  of  the  document  as  a  deposition,  no  part  may  then 
be  admitted  over  objection  if  it  fails  to  meet  any  of  the  requirements  of  Article 
49(d)  (1),  (2),  or  (3)  or  if  that  party  did  not  have  notice  of  its  taking. 

A  deposition  will  ordinarily  be  read  to  the  court  by  the  side  on  whose  behalf 
it  is  being  offered.  At  the  reading,  objections  may  be  made  to  the  introduction 
of  the  evidence  which  it  contains  in  the  same  way  that  they  would  be  made  if 
the  evidence  was  offered  in  the  usual  manner.  If  the  ground  of  an  objection  to 
the  use  of  a  deposition  or  a  part  thereof  is,  one  which  might  have  been  obviated 
or  removed,  either  in  connection  with  the  deposition  itself  or  by  retaking  the 
deposition,  if  presented  at  the  time  interrogatories  were  submitted  to  the  ob¬ 
jecting  party  or  to  the  military  judge  or  the  president  of  a  special  court-martial 
without  a  military  judge  or  at  the  time  the  deposition  was  taken,  a  failure  to 
have  made  the  objection  at  that  time  is  a  waiver  of  the  objection.  It  may  be 
shown  that  an  objection  actually  was  made  even  if  the  objection  is  not  noted  in 
the  body  of  the  deposition,  but  in  the  absence  of  such  a  showing  it  may  be  as¬ 
sumed  that  no  objections  were  made  other  than  those  noted.  If  the  military 
judge  or  the  president  of  a  special  court-martial  without  a  military  judge  has 
ruled  on  an  objection  at  the  time  interrogatories  were  submitted  for  acceptance, 
the  objection  shall  again  be  considered  at  the  time  the  deposition  is  read,  if  a 
request  to  do  so  is  then  made,  without  regard  to  the  previous  ruling. 

The  same  rules  as  to  the  competency  of  witnesses  and  the  admissibility  of 
evidence  apply  to  the  introduction  of  evidence  taken  by  deposition  that  apply 
to  the  introduction  of  other  evidence  before  the  court,  except  that  a  wider 
latitude  than  usual  should  be  allowed  as  to  leading  questions  put  to  a  deponent 
upon  written  interrogatories.  Also,  when  a  business  entry  is  properly  authenti¬ 
cated  by  the  testimony  of  a  witness  taken  on  deposition,  a  copy  of  the  business 
entry,  identified  as  such  by  the  witness,  may  be  substituted  for  the  original. 
The  copy,  marked  by  the  person  taking  the  deposition  in  such  a  manner  as 
to  indicate  that  it  is  the  copy  identified  by  the  witness,  will  accompany  and  be 
part  of  the  deposition  and  shall  be  admissible  in  evidence  equally  with  the 
original. 
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A  failure  to  object  to  the  introduction  of  a  deposition  on  the  ground  that 
it  was  not  taken  on  reasonable  notice  or  before  a  proper  officer,  on  the  ground 
that  it  does  not  appear  that  the  deponent  is  unavailable  as  a  witness,  or  on  the 
ground  that  the  accused  was  not  afforded  in  connection  with  the  taking  of  the 
deposition  an  opportunity  to  be  adequately  represented  by  counsel  and  to  con¬ 
front  and  cross-examine  the  deponent  may  be  regarded  as  a  waiver  of  that 
objection. 

When  it  is  stated  that  a  deposition  or  a  part  thereof  is  “admissible”  or  may 
be  “introduced”  in  evidence,  this  means  merely  that,  in  the  terms  of  Article  49 
(d),  the  document  or  an  appropriate  part  thereof  “may  be  read  in  evidence.” 
Except  for  inspection  of  the  document  by  the  president  of  a  special  court- 
martial  without  a  military  judge  for  the  purpose  of  determining  the  admissi¬ 
bility  of  its  contents,  the  document  itself  is  not  shown  to  the  members  of  the 
court.  However,  after  having  been  read  to  the  court,  the  document  will  be 
marked  as  an  appellate  exhibit  and  included  in  the  record. 

The  limitations  upon  the  use  of  deposition  testimony  mentioned  above  and 
in  Article  49  do  not  apply  with  respect  to  statements  of  deponents  which  are 
admissible  under  some  rule  of  evidence  other  than  that  authorizing  the  intro¬ 
duction  of  depositions.  Any  such  statement,  for  example,  a  voluntary  confes¬ 
sion  or  admission  of  the  accused  made  while  a  deponent  or  an  inconsistent 
statement  of  a  witness  similarly  made,  may  be  proved  by  the  deposition  in  which 
it  appears,  if  that  document  is  properly  receivable  as  an  official  record  of  the 
statement  or  otherwise  as  a  writing,  or  by  other  competent  evidence.  See,  how¬ 
ever,  141  for  rules  applying  to  proof  of  statements  made  through  an  interpreter. 

b.  Former  testimony.  In  any  trial  by  court-martial,  including  a  rehearing 
or  new  trial,  the  testimony  of  a  witness  given  in  a  civil  or  military  court  at  a 
former  trial  of  the  accused  in  which  the  issues  were  substantially  the  same, 
except  a  former  trial  shown  by  the  objecting  party  to  be  void  because  of  lack 
of  jurisdiction  as  to  the  proceedings,  may  when  properly  proved  and  otherwise 
admissible,  be  received  in  evidence  to  the  same  effect  that  it  could  be  received 
if  the  witness  were  given  again  to  give  the  testimony  in  person  at  the  present 
trial,  provided  that  the  witness  refuses  at  the  trial  to  testify  concerning  the 
matter  in  question  or  it  appears : 

That  the  witness  is  dead,  insane,  or  too  ill  or  infirm  to  attend  the 
trial ; 

That  the  witness  is  nonamenable  to  process  and  not  otherwise  avail¬ 
able  to  testify  at  the  trial ; 

That  despite  the  exercise  of  due  diligence  in  trying  to  locate  him  the 
witness  cannot  be  found ;  or 

That  due  to  military  necessity  or  other  reasonable  cause  the  witness 
is  unable  to  attend  the  trial. 

The  prosecution,  however,  may  not  introduce  the  former  testimony  of  a  witness 
unless,  in  addition  to  the  above  requirements  having  been  met,  the  accused  was 
afforded  at  the  former  trial  an  opportunity  to  be  adequately  represented  by 
counsel  and  to  confront  and  cross-examine  the  witness  and  unless,  in  a  capital 
case,  it  appears  that  the  witness  is  dead  or  insane  or  is  nonamenable  to  process 
and  not  otherwise  available  to  testify  at  the  trial.  Cases  considered  “not  capital” 
in  145a  are  also  considered  “not  capital”  with  respect  to  the  admissibility  of 
former  testimony.  If  refusal  of  a  witness  to  testify  is  the  ground  upon  which 
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his  former  testimony  is  to  be  introduced,  his  former  testimony  will  be 
admissible  only  insofar  as  it  relates  to  the  matters  concerning  which  he  has 
refused  to  testify.  Former  testimony  given  at  a  preliminary  judicial  hearing, 
such  as  an  investigation  conducted  under  Article  32,  of  an  allegation  against 
the  accused  is  admissible  under  the  same  conditions  as  testimony  given  at  a 
former  trial  of  the  accused. 

A  failure  to  object  to  the  introduction  of  testimony  given  at  a  former  trial 
or  preliminary  judicial  hearing  of  the  accused  on  the  ground  that  the  issues  in 
the  former  trial  or  hearing  were  not  substantially  the  same,  on  the  ground  that 
the  accused  was  not  atforded  at  the  former  trial  or  hearing  an  opportunity  to  be 
adequately  represented  by  counsel  and  to  confront  and  cross-examine  the  witness 
or  on  the  ground  that  it  does  not  appear  that  the  witness  is  now  unavailable 
may  be  regarded  as  a  waiver  of  that  objection. 

When  former  testimony  of  an  accused  is  sought  to  be  admitted  or  used  to 
cure  the  error  arising  from  the  erroneous  use  of  an  inadmissible  pretrial  state¬ 
ment  the  Government  must  affirmatively  show  that  the  prosecution’s  use  of  the 
inadmissible  statement  did  not  induce  the  accused’s  in  court  testimony.  The 
Government  must  affirmatively  demonstrate  the  lack  of  causal  relationship 
between  the  in  court  testimony  and  the  inadmissible  pretrial  statement,  and 
must  affirmatively  dispel  the  inference  that  no  testimonial  utterance  would  have 
been  made  had  not  the  prosecution  introduced  the  illegally  obtained  statement. 

The  testimony  of  a  witness  who  has  testified  at  a  former  trial  or  preliminary 
judicial  hearing  may  be  proved  by  a  record  of  the  testimony  in  an  official  or 
other  admissible  record  of  the  former  trial  or  hearing,  by  an  admissible  copy 
of  such  a  record  of  the  testimony,  by  an  official  or  other  admissible  stenographic, 
mechanical,  or  electronic  report  of  the  testimony,  or — whether  or  not  any  record 
or  report  of  the  testimony  is  available — by  a  person  who  heard  the  witness  give 
the  testimony  and  who  remembers  all  of  it,  or  the  substance  of  all  of  it,  that  is 
relevant  to  the  topic  in  question.  Although  a  record  or  report  of  former  testi¬ 
mony  is  not  inadmissible  to  prove  that  testimony  merely  because  of  being 
nonverbatim,  a  record  or  report  of  former  testimony  of  a  witness  which  is  not 
complete  as  to  that  testimony  or  its  substance,  whether  or  not  an  otherwise 
verbatim  record  or  report,  is,  because  of  its  incompleteness,  inadmissible  to 
prove  the  testimony  unless  the  omissions  are  shown  to  be  inconsequential  or 
irrelevant  to  the  purposes  for  which  the  testimony  is  offered.  See  141  as  to 
proving  former  testimony  given  through  an  interpreter.  If  only  part  of  the 
former  testimony  of  a  witness  is  offered  in  evidence  by  a  party,  he  should,  at  the 
request  of  the  opposite  party,  be  required  to  offer  all  of  the  former  testimony  of 
the  witness  that  is  relevant  to  the  part  offered. 

If  the  former  testimony  of  a  witness  is  to  be  proved  by  the  record  of  the 
former  trial  or  hearing  or  other  writing  in  which  it  appears,  the  testimony 
should  merely  be  read  in  evidence  from  the  writing.  Except  for  inspection  of 
the  writing  by  the  president  of  a  special  court-martial  without  a  military  judge 
for  the  purpose  of  determining  the  admissibility  of  its  contents,  the  writing 
itself  is  not  shown  to  the  members  of  the  court.  See  also  81c.  However,  the  writ¬ 
ing  or  the  pertinent  parts  thereof  will  be  properly  included  in  the  record  as  an 
appellate  exhibit. 

If  otherwise  admissible  under  145a  and  Article  49,  a  deposition  taken 
for  use  or  used  at  a  former  trial  by  court-martial  is  admissible  in  a  subsequent 
trial  of  the  same  person  on  the  same  issues. 
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The  limitations  upon  the  use  of  former  testimony  mentioned  above  do  not 
apply  with  respect  to  statements  made  at  a  former  trial  or  preliminary  judicial 
hearing,  or  at  any  trial  or  hearing,  which  are  admissible  under  some  rule  of  evi¬ 
dence  other  than  that  authorizing  the  introduction  of  former  testimony.  Any 
such  statement,  for  example,  a  voluntary  confession  or  admission  of  the  accused 
or  an  inconsistent  statement  of  a  witness,  may  be  proved  by  any  competent  evi¬ 
dence,  for  instance,  by  the  testimony  of  a  person  who  heard  the  statement  being 
made  or  by  a  record  or  report  of  the  statement  in  an  official  or  other  admissible 
record  or  report  of  a  trial  or  preliminary  judicial  hearing  at  which  it  was  made. 
However,  a  statement  made  by  an  accused  at  a  trial  in  connection  with  an  inquiry 
into  the  providence  of  his  plea  of  guilty  or  in  connection  with  the  sentencing 
proceedings  is  not,  in  a  subsequent  trial  of  that  accused  for  the  same  or  any 
other  offense,  admissible  to  prove  his  guilt  or  to  impeach  his  credibility  in  regard 
to  his  testimony  on  the  issue  of  guilt  or  innocence.  See  141  for  rules  applying 
to  proof  of  statements  made  through  an  interpreter.  As  to  the  use  of  former 
testimony  in  connection  with  the  sentencing  proceedings  in  a  rehearing  on  the 
sentence  only  or  in  a  combined  rehearing,  see  815  (2)  and  (3) . 

c.  Records  of  courts  of  inquiry.  See  Article  50.  The  effect  of  the  words 
“not  capital  and  not  extending  to  the  dismissal  of  a  commissioned  officer”  as 
used  in  Article  50  is  that  if  the  prosecution  uses  the  record  of  a  court  of  inquiry 
to  prove  part  of  the  allegations  in  a  specification,  neither  death  nor  dismissal 
may  be  adjudged  as  a  result  of  a  conviction  under  that  specification,  but  other 
lawful  punishment  may  be  adjudged.  The  introduction  of  the  record  of  a 
court  of  inquiry  by  the  defense  will  not  affect  the  punishment  which  may  be 
adjudged.  It  may  be  considered  that  a  person's  “oral  testimony  cannot  be  ob¬ 
tained”  in  the  sense  of  Article  50  if  the  person  refuses  at  the  trial  to  testify  con¬ 
cerning  the  matter  in  question  or  if  it  appears  (1)  that  the  person  is  dead,  insane, 
or  too  ill  or  infirm  to  attend  the  trial,  (2)  that  he  is  nonamenable  to  process  and 
is  not  otherwise  available  to  testify  at  the  trial,  (3)  that  despite  the  exercise  of 
due  diligence  in  trying  to  locate  him  he  cannot  be  found,  or  (4)  that  due  to 
military  necessity  or  other  reasonable  cause  he  is  unable  to  attend  the  trial.  A 
failure  to  object  to  the  introduction  of  testimony  contained  in  a  record  of  a 
court  of  inquiry  on  the  ground  that  it  does  not  appear  that  the  oral  testimony 
of  the  witness  cannot  be  obtained  may  be  regarded  as  a  waiver  of  that  objection. 
If  only  part  of  the  testimony  of  a  witness  contained  in  a  record  of  a  court  of 
inquiry  is  offered  in  evidence  by  a  party,  he  should  be  required,  at  the  request 
of  the  opposite  party,  to  offer  all  of  the  testimony  of  the  witness  contained  in 
the  record  that  is  relevant  to  the  part  offered. 

Admissible  testimony  contained  in  a  record  of  a  court  of  inquiry  is,  in  the 
terms  of  Article  50,  “read  in  evidence.”  Except  for  inspection  of  the  record  by 
the  president  of  a  special  court-martial  without  a  military  judge  for  the  purpose 
of  determining  the  admissibility  of  its  contents,  the  record  itself  is  not  shown 
to  the  members  of  the  court.  However,  after  testimony  contained  in  a  record  of 
a  court  of  inquiry  has  been  read  to  the  court,  a  duly  authenticated  copy  of  the 
record  or  of  pertinent  parts  of  the  record  will  be  properly  marked  as  an  appel¬ 
late  exhibit  and  included  in  the  record  of  trial. 

The  limitations  mentioned  above  and  in  Article  50  upon  the  use  of  testi¬ 
mony  contained  in  a  record  of  a  court  of  inquiry  do  not  apply  with  respect  to 
statements  made  before  a  court  of  inquiry  wThich  are  admissible  under  some 
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rule  of  evidence  other  than  that  set  forth  in  Article  50.  Any  such  statement, 
for  example,  a  voluntary  confession  or  admission  of  the  accused  or  an  incon¬ 
sistent  statement  of  a  witness,  may  be  proved  by  a  record  or  report  of  the 
statement  in  an  official  or  other  admissible  record  or  report  of  the  court  of 
inquiry  proceedings  at  which  it  was  made  or  by  other  competent  evidence.  See 
141  for  rules  applying  to  proof  of  statements  made  through  an  interpreter. 

146.  MEMORANDA;  AFFIDAVITS,  a.  Memoranda.  Memoranda  may 
be  used  to  enable  a  witness  to  supply  facts  once  known  by  him  but  now  for¬ 
gotten  or  only  uncertainly  or  incompletely  remembered  or  to  enable  a  witness 
to  refresh  his  memory.  Memoranda  are  therefore  of  two  sorts.  First,  if  the 
witness,  after  having  used  the  memorandum  in  an  attempt  to  refresh  his  mem¬ 
ory,  does  not  actually  remember  the  facts  or  events  or  has  only  an  uncertain 
or  incomplete  recollection  of  them  and,  accordingly,  relies  on  the  recital  of' 
the  facts  or  events  set  forth  in  the  memorandum,  as  when  a  witness  uses  an 
old  diary  in  this  manner,  then  the  witness  must  be  able  to  state  that  the  memo¬ 
randum  represents  his  past  knowledge  possessed  at  a  time  when  his  recollection 
was  reasonably  fresh  as  to  the  facts  or  events  recorded.  It  is  not  necessary  that 
he  should  himself  have  made  the  memorandum  if  he  can  state  from  his  present 
memory  that  at  a  time  when  his  recollection  was  reasonably  fresh  as  to  the 
facts  or  events  recorded  he  read  the  memorandum  and  found  it  to  be  correct, 
or  must  have  done  so.  If  the  certainty  of  the  witness  that  a  particular  memo¬ 
randum  represents  his  past  recollection  rests  upon  his  normal  habit  or  course 
of  business  in  making  or  perusing  memoranda  similar  to  the  memorandum 
in  question,  this  may  be  considered  a  sufficient  foundation  for  the  use  of  the 
memorandum.  Second ,  if  the  witness  can  actually  remember  the  facts  or  events 
and  uses  the  memorandum  merely  to  refresh  his  present  memory  or  a  part  of 
it,  then  the  witness  need  not  have  had  any  previous  connection  with  the 
memorandum. 

Even  if  not  in  itself  otherwise  admissible  to  prove  the  truth  of  the  matters 
stated  therein,  a  memorandum  of  the  first  sort  may  be  received  in  evidence  as 
a  record  of  the  past  recollection  of  the  witness,  and  it  may  be  considered  to  be 
evidence  of  the  facts  or  events  shown  by  that  past  recollection.  If  it  meets  the 
requirements  of  a  memorandum  of  the  first  sort,  a  newspaper  account  of  an 
incident  may  be  used  to  establish  the  past  recollection  of  a  witness. 

If  the  memorandum  is  of  the  second  sort,  the  party  using  the  memorandum 
to  refresh  the  memory  of  the  witness  may  not  introduce  it  in  evidence  unless 
it  is  otherwise  admissible.  However,  the  opposite  party  may  introduce  it  for 
the  purpose  of  showing  that  it  could  not  have  refreshed  the  memory  of  the 
witness. 

A  memorandum  of  either  the  first  or  second  sort  used  during  the  examina¬ 
tion  of  a  witness  must,  upon  demand,  be  shown  to  the  opponent  for  purposes 
of  inspection  and  examination  of  the  witness  thereon. 

See  also  the  last  paragraph  of  149c (1)  (6). 

b.  Affidavits.  The  general  rule  is  that  affidavits  are  not  admissible  as  evi¬ 
dence  of  the  truth  of  the  matters  stated  therein,  for  they  are  hearsay  assertions. 
However,  the  defense  may  introduce  affidavits,  or  other  written  statements, 
of  persons  other  than  the  accused  concerning  the  character  of  the  accused.  If 
the  defense  introduces  affidavits  or  other  written  statements  as  to  the  character 
of  the  accused  under  this  subparagraph,  the  prosecution  may,  in  rebuttal,  also 
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introduce  affidavits  or  other  written  statements  regarding  the  accused’s  charac¬ 
ter.  Character  evidence  of  this  type  may  be  introduced  by  the  defense  or  prose¬ 
cution  only  if  that  evidence,  aside  from  the  fact  of  being  contained  in  an 
affidavit  or  other  written  statement,  would  otherwise  be  admissible  under 
138/(2).  See  75c  as  to  the  use  of  affidavits  and  other  written  statements  in 
extenuation  and  mitigation.  See  also  the  second  paragraph  of  137. 

147.  JUDICIAL  NOTICE;  DETERMINATION  OF  FOREIGN  LAW. 
a.  Judicial  notice.  Certain  kinds  of  matters  need  not  be  proved  by  the  formal 
presentation  of  evidence,  for  the  existence  of  these  matters  may  be  recognized 
without  formal  proof.  This  recognition  is  termed  judicial  notice. 

The  following  are  the  principal  matters  of  which  judicial  notice  may 
be  taken: 

The  ordinary  divisions  of  time  into  years,  months,  weeks,  and  other 
periods;  general  facts  and  laws  of  nature,  including  their  ordinary  opera¬ 
tions  and  effects ;  general  facts  of  history ;  generally  known  geographical 
facts;  such  specific  facts  and  propositions  of  generalized  knowledge  as  are 
so  universally  known  that  they  cannot  reasonably  be  the  subject  of  dispute; 
such  facts  as  are  so  generally  known,  or  are  of  such  common  notoriety,  in 
the  area  in  which  the  trial  is  held  that  they  cannot  reasonably  be  the  subject 
of  dispute;  and  specific  facts  and  propositions  of  generalized  knowledge 
which  are  capable  of  immediate  and  accurate  determination  by  resort  to 
easily  accessible  sources  of  reasonably  indisputable  accuracy. 

The  treaties  of  the  United  States,  and  executive  agreements  between 
the  United  States  and  any  State  thereof,  foreign  country,  or  international 
organization  or  agency ;  and  current  political  or  de  facto  conditions  of  war 
and  peace. 

The  laws,  and  regulations  published  pursuant  thereto,  of  the  United 
States,  of  the  District  of  Columbia,  and  of  a  State,  Commonwealth,  or 
possession  of  the  United  States  or  any  political  subdivision  of  such  a  State, 
Commonwealth,  or  possession ;  the  contents  of  official  informational  bulle¬ 
tins,  manuals,  and  pamphlets  and  similar  official  publications  of  any  agency 
of  the  Federal  government  of  the  United  States;  military  custom  in  an 
armed  force  of  the  United  States;  international  law,  including  the  law  of 
war;  general  maritime  law  and  the  law  of  the  air;  and  the  common  law. 

The  political  organization  and  the  identity  of  the  principal  officials  of 
the  United  States,  of  the  District  of  Columbia,  and  of  a  State,  Common¬ 
wealth,  or  possession  of  the  United  States  or  any  political  subdivision  of 
such  a  State,  Commonwealth,  or  possession ;  the  signatures  of  the  principal 
officials  of  the  Federal  government  of  the  United  States  purportedly  writ¬ 
ten  in  their  respective  official  capacities;  and  the  signature  of  a  person 
attesting  or  otherwise  authenticating  an  official  record  or  copy  thereof,  or 
a  certificate  or  statement  of  the  nonexistence  of  an  official  record  or  entry, 
that  is  or  would  be  kept  under  the  authority  of  any  department,  bureau, 
agency,  office,  or  court  of  the  Federal  government  of  the  United  States. 

When  on  a  certificate  or  statement  furnishing  a  final  authentication  of 
a  foreign  official  record  or  copy  thereof  or  of  a  certificate  or  statement  of 
the  nonexistence  of  a  foreign  official  record  or  entry,  the  signature  of  a 
United  States  secretary  of  embassy  or  legation,  consul  general,  consul,  vice 
consul,  consular  agent,  or  foreign  service  officer  or  of  a  diplomatic  or  con- 
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sular  official  of  the  foreign  country  assigned  or  accredited  to  or  recognized 
by  the  United  States. 

The  seal  of  the  United  States,  of  the  District  of  Columbia,  or  of  a 
State,  Commonwealth,  or  possession  of  the  United  States  or  any  political 
subdivision  of  such  a  State,  Commonwealth,  or  possession ;  the  great  seal 
(seal  of  state)  of  any  foreign  country,  the  seal  of  any  court  or  judge  or 
clerk  thereof,  and  the  seal  of  office  of  any  official  or  office,  of  the  United 
States,  of  the  District  of  Columbia,  or  of  a  State,  Commonwealth,  or  posses¬ 
sion  of  the  United  States  or  any  political  subdivision  of  such  a  State, 
Commonwealth,  or  possession;  and  the  seal  of  a  notary  public,  foreign 
or  domestic. 

If  not  judicially  noticeable  on  a  more  general  basis,  any  signature, 
seal,  or  symbol  furnishing  an  authentication  of  a  foreign  or  domestic 
official  record  or  copy  thereof,  or  of  a  certificate  or  statement  of  the  non¬ 
existence  of  a  foreign  or  domestic  official  record  or  entry,  which  is  sufficient 
under  the  law  of  the  place  where  the  record  is  or  would  be  kept  or  under  any 
law  of  the  United  States. 

The  organization  of  the  Department  of  Defense  and  the  departments, 
agencies,  bureaus,  branches,  forces,  commands,  and  units  thereunder,  of 
the  Coast  Guard  and  National  Guard  and  their  subordinate  commands  and 
units,  and  of  military  agencies  and  units  of  allies  of  the  United  States ;  the 
signature  of  a  person  attesting  or  otherwise  authenticating  an  official  record 
or  copy  thereof,  or  a  certificate  or  statement  of  the  nonexistence  of  an 
official  record  or  entry,  that  is  or  would  be  kept  under  the  authority  of  any 
of  the  foregoing ;  and,  as  to  the  foregoing,  their  locations,  their  seals,  inked 
stamps,  or  other  identification  marks,  and  the  contents  of  written  regula¬ 
tions,  written  orders  and  directives,  official  informational  bulletins,  man¬ 
uals,  and  pamphlets,  and  similar  official  publications  issued  thereby  or 
pertaining  thereto,  including  general  and  special  orders,  circulars,  price 
lists,  and  court-martial  orders. 

The  signatures  of  the  Judge  Advocates  General  and  their  deputies  and 
assistants;  the  signatures  of  custodians  of  personnel  or  fingerprint  records 
of  an  armed  force  of  the  United  States  and  their  deputies  and  assistants; 
the  signatures  of  custodians  of  fingerprint  records  of  any  department, 
bureau,  or  agency  of  the  Federal  government  of  the  United  States  and 
their  deputies  and  assistants;  the  signature  of  any  person  authorized  to 
administer  oaths  by  Article  136  or  any  of  the  provisions  of  law  referred  to 
in  Chapter  XXII,  when  affixed  to  a  deposition  or  any  sworn  writing  to 
indicate  the  execution  of  that  authority ;  the  signatures  of  authorities  con¬ 
vening  courts-martial,  courts  of  inquiry,  or  other  military  courts,  commis¬ 
sions,  boards,  or  hearings  of  the  United  States,  or  an  ally  thereof,  and  the 
signatures  of  authorities  acting  upon,  or  giving  official  notice  of,  the  pro¬ 
ceedings  or  results  of  the  proceedings  of  these  courts,  commissions,  boards, 
or  hearings;  the  signatures  of  persons  authenticating  records  of  the  pro¬ 
ceedings  of  the  above  courts,  commissions,  boards,  or  hearings,  or  copies 
of  these  records ;  and  the  signature  of  an  official  of  an  armed  force  of  the 
United  States,  or  an  ally  thereof,  when  on  a  certificate  or  statement  fur¬ 
nishing  a  final  authentication  of  a  foreign  official  record  or  copy  thereof, 
or  of  a  certificate  or  statement  of  the  nonexistence  of  a  foreign  official 
record  or  entry,  in  accordance  with  1435(2)  ( e )  and  (/). 
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The  actual  duties  of  a  person  who  has  signed  a  writing  in  a  capacity 
which  would  allow  judicial  notice  to  be  taken  of  his  signature. 

The  principle  of  judical  notice  does  not  prohibit  the  court  from  receiving 
formal  evidence  of  a  matter  of  which  it  is  authorized  to  take  judicial  notice, 
and  in  taking  or  determining  the  propriety  of  taking  judicial  notice  of  a  matter 
it  may  resort  to  any  source  of  relevant  information,  whether  or  not  that  source 
or  information  would  otherwise  be  admissible  in  evidence  or  was  submitted  by 
a  party.  Unless  the  matter  to  be  judicially  noticed  is  one  of  universal  knowledge 
or  one  of  common  knowledge  in  the  armed  forces  of  the  United  States  or  is  a 
judicially  noticeable  signature,  seal,  or  inked  stamp,  a  party  desiring  the  court  to 
take  judicial  notice  of  a  matter  should  ask  the  court  to  do  so,  at  the  same  time 
presenting  for  the  court’s  consideration  the  source  of  information  upon  which  he 
relies  with  respect  to  the  matter.  For  instance,  when  counsel  asks  the  court  to 
take  judicial  notice  of  a  law  of  a  State  of  the  United  States,  he  should  present 
for  the  court’s  consideration  an  official  publication  of  that  State,  such  as  a  statute 
book  or  book  of  reports,  setting  forth  the  law  in  question  or,  if  an  official  publica¬ 
tion  of  the  State  is  not  reasonably  available,  he  should  present  for  the  court’s 
consideration  some  other  source,  such  as  a  generally  recognized  compilation, 
treatise,  or  textbook,  setting  forth  that  law.  The  court  is  not  legally  required, 
however,  to  reject  a  source  of  relevant  information  on  the  ground  that  a  more 
primary  source  is  or  may  be  available.  A  party  intending  to  ask  the  court  to  take 
judicial  notice  of  a  matter  on  the  basis  of  a  certain  source  of  information  should 
give  the  opposite  party  sufficient  notice  to  enable  him  to  consider  that  source 
and  to  obtain  other  sources  if  he  so  desires. 

If  a  writing  is  used  by  the  court  in  aiding  it  to  take  judicial  notice  of  a 
matter,  the  record  should  indicate  that  the  writing  was  so  used,  and,  unless  it  is 
a  statute  of  the  United  States,  an  executive  order  or  proclamation  of  the  Presi¬ 
dent  of  the  United  States,  or  an  official  publication  of  the  Department  of  De¬ 
fense,  the  Departments  of  the  Army,  Navy,  or  Air  Force,  or  the  Headquarters 
of  the  Marine  Corps  or  Coast  Guard,  the  writing,  or  pertinent  extracts  there¬ 
from,  should  be  included  in  the  record  of  trial  as  an  exhibit. 

Because  of  their  inherent  nature,  some  matters  can  be  judicially  noticed 
only  in  the  sense  that  they  may  be  inferred  to  exist,  to  be  true,  or  to  be  genuine, 
and  this  inference  can  be  overcome  by  adequate  contradicting  information.  Ex¬ 
amples  of  these  matters  are  the  various  signatures,  including  the  capacity  in 
which  the  signer  purports  to  sign  the  writing,  and  seals  of  which  judicial  notice 
can  be  taken  and  other  judicially  noticeable  matters  which  are  reasonably  sub¬ 
ject  to  contradiction. 

b.  Determination  of  foreign  law.  For  the  purpose  of  this  subparagraph 
(&) ,  the  term  “foreign  law”  means  the  laws  and  regulations  of  foreign  countries 
and  their  political  subdivisions  and  of  international  organizations  and  agencies. 
The  court — that  is,  the  military  judge  or  the  president  of  a  special  court- 
martial  without  a  military  judge — will  determine  foreign  law,  and  such  a 
determination  will  constitute  a  ruling  on  a  question  of  law.  In  determining 
foreign  law,  the  military  judge  or  the  president  of  a  special  court-martial  with¬ 
out  a  military  judge  should  require  that  it  be  established  either  by  the  testimony 
of  a  qualified  person  who  is  familiar  with  that  law  or  by  the  presentation  of 
materials  or  sources  indicated  below. 
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Although  the  court  may  consider  any  relevant  material  or  source  pertain¬ 
ing  to  foreign  law  whether  or  not  it  was  submitted  by  a  party,  a  party  desiring 
that  certain  foreign  law  be  determined  by  the  court  should  present  to  the  mili¬ 
tary  judge  or  the  president  of  a  special  court-martial  without  a  military  judge 
the  material  or  source  upon  which  he  relies,  having  first  given  the  opposite 
party  sufficient  notice  to  enable  him  to  consider  that  material  or  source  and  to 
obtain  other  materials  and  sources  if  he  so  desires.  Any  material  or  source 
received  by  the  court  for  use  in  determining  foreign  law,  or  pertinent  extracts 
therefrom,  should  be  included  in  the  record  of  trial  as  an  exhibit,  but  testimony 
as  to  foreign  law  should  appear  in  the  record  where  testimony  usually  appears. 

In  addition  to  testimony,  materials  or  sources  pertaining  to  foreign  law 
include,  but  are  not  limited  to,  official  publications  setting  forth  foreign  law 
published  by  the  foreign  jurisdiction  concerned,  such  as  statute  books,  books  of 
reports,  journals,  and  gazettes;  official  publications  setting  forth  foreign  law 
published  by  an  agency  of  the  Federal  government  of  the  United  States;  and 
compilations,  treatises,  textbooks,  and  commentaries  concerning  foreign  law. 
The  court  is  not  legally  required  to  reject  any  relevant  material  or  source  per¬ 
taining  to  foreign  law  on  the  ground  that  more  primary  materials  or  sources  are 
or  may  be  available. 

148.  COMPETENCY  OF  WITNESSES,  a.  General.  A  person  of  fourteen 
or  more  years  of  age  is  presumed  to  be  generally  competent  to  be  a  witness.  If, 
upon  an  allegation  of  incompetency  with  respect  to  such  a  person,  it  does  not 
appear  by  clear  and  convincing  evidence  that  a  specific  ground  of  incapacity 
exists,  the  person  should  be  allowed  to  testify. 

Any  known  objection  to.  the  competency  of  a  person  as  a  witness  should  be 
made  before  he  is  sworn.  If  it  later  appears  that  he  is  incompetent,  however,  an 
objection  on  that  ground  should  be  sustained  or  the  military  judge  or  the 
president  of  a  special  court-martial  without  a  military  judge  should  on  his 
or  its  own  motion  refuse  to  hear  him  further  and  order  that  any  testimony  he 
may  have  given  while  incompetent  be  disregarded. 

b.  Children.  The  competency  of  children  as  witnesses  is  not  dependent 
upon  their  age.  A  child  of  any  age  is  competent  as  a  witness  if  he  knows  the 
difference  between  truth  and  falsehood,  understands  the  moral  importance  of 
telling  the  truth,  and  is  sufficiently  intelligent  to  observe,  recollect,  and  de¬ 
scribe  with  reasonable  accuracy  the  facts  in  question.  This  knowledge,  under¬ 
standing,  and  intelligence  may  appear  upon  such  preliminary  questioning  of 
the  child  as  the  military  judge  or  the  president  of  a  special  court-martial  with¬ 
out  a  military  judge  deems  necessary  or  from  the  appearance  of  the  child  and 
the  testimony  that  he  gives  in  the  case.  A  person  below  the  age  of  fourteen, 
however,  cannot  be  presumed  to  be  competent  as  a  witness. 

c.  Mental  infirmity.  Although  a  witness  may  be  suffering  from  mental 
infirmity,  he  is  nevertheless  competent  to  testify  if  he  knows  the  difference  be¬ 
tween  truth  and  falsehood,  understands  the  moral  importance  of  telling  the 
truth,  and  has  sufficient  mental  capacity  to  observe,  recollect,  and  describe  with 
reasonable  accuracy  the  facts  in  question. 

d.  Conviction  of  crime.  Conviction  of  an  offense  does  not  disqualify  a 
witness  but  certain  convictions  may  be  shown  to  diminish  his  credibility.  See 
153&(2) (&). 
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e.  Interest  or  bias,  and  competency  and  privileges  of  husband  and  wife, 
the  accused,  and  accomplices.  Interest  or  bias  does  not  disqualify  a  witness. 

For  instance,  the  fact  that  a  person  owes  a  party  money  or  has  property  in¬ 
terests  with  or  against  the  party  does  not  disqualify  him  from  testifying  for  or 
against  that  party.  A  person  who  is  an  avowed  friend  or  enemy  of  the  accused,  or 
who  is  an  enemy  national,  is  not  thereby  disqualified  from  testifying  for  or 
against  the  accused. 

Husband  and  wife  are  competent  witnesses  in  favor  of  each  other.  Although 
husband  and  wife  are  also  competent  witnesses  against  each  other,  the  general 
rule  is  that  each  is  entitled  to  a  privilege  prohibiting  the  use  of  one  spouse  as 
a  witness  against  the  other.  The  privilege  also  extends  to  the  use  of  an  extra¬ 
judicial  statement,  made  by  one  spouse  against  the  other  which  is  offered  as 
evidence  of  the  maker’s  own  statement  to  prove  the  truth  of  the  matter  stated.. 
See  140a  (4)  for  an  example  of  when  a  statement  of  one  spouse  may  be  adopted 
as  the  statement  of  the  other.  There  are  certain  limitations  upon  the  privilege 
prohibiting  the  use  of  one  spouse  as  a  witness  against  the  other,  and  prohibit¬ 
ing  the  use  of  one  spouse’s  statement  against  the  other.  First ,  the  privilege  does 
not  exist  in  favor  of  the  accused  spouse  when  the  other  spouse  is  the  person  or 
one  of  the  persons  injured  by  the  offense  charged,  as  in  a  prosecution  for  an 
assault  by  one  spouse  upon  the  other,  for  bigamy,  unlawful  cohabitation,  or 
adultery,  for  abandonment  of  the  wife  or  children  or  failure  to  support  them, 
for  mistreatment  of  a  child  of  the  other  spouse,  or  for  forgery  by  one  spouse  of 
the  other's  signature  to  a  writing  when  the  forgery  is  an  injury  to  the  legal 
rights  of  the  other.  Except  as  otherwise  provided  below,  this  limitation  upon 
the  privilege  applies  only  to  the  accused  spouse  and  only  when  the  offense  was 
committed  after  the  mariage  or,  if  before  it,  when  the  offense  was  unknown  to 
the  other  spouse  at  the  time  of  the  marriage.  Second ,  the  privilege  does  not 
exist  in  favor  of  either  spouse  and,  consequently,  cannot  be  asserted  by  either — 

(1)  In  a  prosecution  of  the  husband  for  any  of  the  offenses  set  forth 
in  chapter  117,  title  18,  United  States  Code,  when  the  wife  is  the  victim 
or  for  any  offense  involving  the  using  or  transporting  of  the  wife  for  “white 
slave”  or  other  immoral  purposes,  regardless  of  whether  the  offense  was 
committed  before  or  after  the  marriage. 

(2)  In  a  prosecution  under  Section  278  of  the  Immigration  and  Nation¬ 
ality  Act  (66  Stat.  230;  8  U.S.C.  §  1328;  Importation  of  alien  for  immoral 
purpose) . 

(3)  When  the  marital  relationship  was  entered  into  with  no  intention 
of  the  parties  to  live  together  as  husband  and  wife,  but  only  for  the  pur¬ 
pose  of  using  the  purported  marital  relationship  as  a  sham,  and  that 
relationship  remains  a  sham  at  the  time  the  testimony  or  statement  of  one 
of  the  parties  is  to  be  introduced  against  the  other. 

(4)  Wlien,  at  the  time  the  testimony  or  statement  of  one  of  the  parties 
to  the  marriage  is  to  be  introduced  in  evidence  against  the  other  party, 
the  witness-party  is  dead  or  the  parties  are  divorced. 

Wlien  the  privilege  exists,  the  spouse  or  spouses  entitled  thereto  may  consent  to 
waive  it  either  expressly  or  by  implication.  If  an  accused’s  spouse  testifies  in 
his  favor,  the  privilege  may  not  be  asserted  by  either  spouse  upon  cross-exami¬ 
nation  of  the  spouse  who  has  so  testified,  provided  the  cross-examination  is 
limited  to  the  issues  concerning  which  the  spouse  has  testified  on  direct  exam- 
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ination  and  the  question  of  the  credibility  of  the  spouse.  Also,  if  the  defense, 
through  the  testimony  of  the  accused  or  otherwise,  introduces  evidence  con¬ 
cerning  a  communication  between  the  accused  and  his  spouse,  the  accused  may 
not  assert  the  privilege  so  as  to  prevent  the  use  of  his  spouse  as  a  witness  in  an 
attempt  to  contradict  that  evidence.  However,  except  as  indicated  in  the  pre¬ 
ceding  sentence,  an  accused  who  testifies  in  his  own  behalf  does  not,  merely  by 
reason  of  so  testifying,  waive  the  privilege  as  it  may  apply  with  respect  to  the 
use  of  his  spouse  as  a  witness  against  him.  See  1515(2)  as  to  the  privilege  re¬ 
lating  to  communications  between  husband  and  wife. 

The  accused  is  at  his  own  request,  but  not  otherwise,  a  competent  witness. 
His  failure  to  make  such  a  request  or  to  become  a  witness  as  to  a  particular 
offense  charged  will  not  create  any  inference  against  him.  As  to  cross-examina¬ 
tion  of  the  accused  if  he  testifies,  see  1495(1). 

One  of  two  or  more  accomplices  or  conspirators  is  competent  to  testify 
whether  he  is  charged  jointly  or  separately  or  not  at  all,  whether  he  is  tried 
jointly,  in  common,  or  separately,  and  whether  he  is  called  for  the  prosecution 
or  for  the  defense,  except  that  he  may  assert  his  privilege  not  to  incriminate 
himself  when  that  privilege  is  applicable  and  has  not  been  waived  and,  if  he 
is  an  accused  at  the  same  trial,  he  cannot  be  called  as  a  witness  except  upon 
his  own  request.  See  in  this  connection  1505  (Compulsory  self-incrimination). 
See  also  1495(1)  as  to  the  extent  to  which  the  privilege  of  self-incrimination 
is  waived  by  the  accused  when  he  testifies. 

The  fact  that  an  accomplice  testifies  for  the  prosecution  does  not  make  him 
afterwards  immune  to  trial  except  to  the  extent  that  immunity  may  have  been 
promised  him  by  an  authority  competent  to  order  his  trial  by  general  court- 
martial.  The  fact  that  a  w  itness  has  been  granted  or  promised  immunity  does  not 
make  him  incompetent  as  a  witness. 

149.  EXAMINATION  OF  WITNESSES,  a.  General.  As  to  oaths  of  wit¬ 
nesses,  see  114.  When  a  witness  is  recalled  to  the  witness  stand,  he  will  not  be 
sworn  again,  but  should  be  reminded  that  he  has  been  swTorn  in  the  case  and 
is  still  under  oath.  A  failure  so  to  remind  him,  however,  does  not  affect  the 
validity  of  the  trial  and  will  not  be  a  ground  for  rejecting  his  testimony. 

Witnesses  other  than  the  accused  should  be  excluded  from  the  court¬ 
room  except  when  they  are  testifying.  However,  at  the  discretion  of  the  military 
judge  or  the  president  of  a  special  court-martial  without  a  military  judge,  ex¬ 
ceptions  may  be  made  to  this  rule.  The  fact  that  prior  to  giving  his  testimony  a 
witness  was  present  in  court  under  circumstances  which  might  have  colored  his 
testimony  may  be  commented  upon  in  argument  by  either  side  in  relation  to  the 
weight  to  be  given  to  the  testimony  of  the  witness.  See  also  53/. 

Witnesses  usually  are  examined  in  the  following  order:  Witnesses  for 
the  prosecution,  witnesses  for  the  defense,  witnesses  for  the  prosecution  in 
rebuttal,  witnesses  for  the  defense  in  rebuttal,  and  witnesses  for  the  court.  The 
order  of  examining  each  witness  is  usually  direct  examination,  cross-examina¬ 
tion,  redirect  examination,  recross-examination,  and  examination  by  the  court. 
However,  the  military  judge  or  the  president  of  a  special  court-martial  without 
a  military  judge  may  permit  or  cause  the  recall  of  witnesses,  including  an  ac¬ 
cused,  at  any  stage  of  the  proceedings ;  may  permit  or  cause  relevant  testimony 
to  be  introduced  by  either  party  out  of  its  regular  order  and  place;  and  may 
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permit  or  cause  a  case  once  closed  by  either  or  both  sides  to  be  reopened  for  the 
introduction  of  testimony  previously  omitted.  See  also  54 b. 

The  military  judge,  or  the  president  of  a  special  court-martial  without  a 
military  judge,  should  not  excuse  a  witness  until  satisfied  that  neither  party  has 
any  further  questions  to  ask  him. 

Refusal  by  a  witness  to  answer  a  proper  question  is  an  offense  under 
Article  134,  or  133  in  a  proper  case,  if  the  witness  is  a  person  subject  to  the 
code  or  an  offense  under  Article  47  if  the  witness  is  a  person  punishable  under 
that  article.  If  the  witness  is  neither  subject  to  the  code  nor  punishable  under 
Article  47,  such  a  refusal  may  nevertheless  constitute  an  offense  under  appli¬ 
cable  provisions  of  the  law  in  effect  in  occupied  territory  or  of  foreign  law. 

It  is  never  necessary  for  a  party  to  ask  questions  through  the  military  judge 
or  the  president  of  a  special  court-martial  without  a  military  judge. 

A  witness  should  be  required  to  limit  his  answer  to  the  question  asked. 
He  cannot,  however,  be  required  to  answer  categorically  by  a  simple  “yes” 
or  “no”  unless  it  is  clear  that  such  an  answer  will  be  a  complete  response  to 
the  question.  A  witness  may  always  be  permitted  at  some  time  before  completing 
his  testimony  to  explain  any  of  his  testimony. 

The  reason  for  any  objection  will  ordinarily  be  stated. 

With  reference  to  questioning  witnesses  through  an  interpreter,  see  506. 

b.  Cross-examination;  redirect  and  recross-examination;  examination 
by  the  court  or  a  member.  (1)  Cross-examination.  Cross-examination  of  a  wit¬ 
ness  is  a  matter  of  right.  It  should,  in  general,  be  limited  to  the  issues  con¬ 
cerning  which  the  witness  has  testified  on  direct  examination  and  the  question 
of  his  credibility.  Counsel  often  cannot  know  in  advance  what  pertinent  facts 
may  be  brought  out  on  cross-examination,  and  for  that  reason  it  is  to  some 
extent  exploratory.  Reasonable  latitude  should  he  given  the  cross-examiner, 
even  if  he  is  unable  to  state  to  the  court  what  facts  his  cross-examination  is 
intendod  to  develop.  The  cross-examination  of  a  witness  need  not  be  restricted 
merely  because  it  appears  to  be  repetitious  of  the  questioning  or  testimony  of  the 
witness  on  direct  examination.  Reading  questions  may  be  used  freely  on  cross- 
examination. 

The  extent  of  cross-examination  with  respect  to  a  legitimate  subject  of 
inquiry  is  within  the  discretion  of  the  military  judge  or  president  of  a  special 
court-martial  without  a  military  judge.  No  obligation  is  imposed  upon  the 
military  judge  or  president  of  a  special  court-martial  without  a  military  judge 
to  protect  a  witness,  whatever  his  rank,  office,  or  station  in  life,  from  being  dis¬ 
credited  upon  cross-examination,  so  long  as  the  interrogation  falls  short  of  an 
attempted  invasion  of  his  right,  properly  invoked,  not  to  incriminate  himself. 
The  witness  should,  however,  be  protected  from  questions  which  go  beyond  the 
bounds  of  proper  cross-examination  merely  to  harass,  annoy,  or  humiliate  him. 
On  the  question  of  his  credibility  and  within  the  limits  imposed  by  the  privilege 
against  self-incrimination  with  respect  to  requiring  an  answer,  a  witness  may 
be  cross-examined  concerning  any  subject  touching  upon  his  worthiness  of 
belief.  For  instance,  unless  the  military  judge  or  president  of  a  special  court- 
martial  without  a  military  judge  determines  as  a  matter  of  discretion  that  the 
particular  subject  of  the  inquiry  would  be  so  remote  with  respect  to  the  credi¬ 
bility  of  the  witness  as  to  be  irrelevant,  a  witness  may  be  cross-examined  as  to 
his  relation  to  the  parties  and  the  issues  in  the  case,  his  interest,  motives,  and 
inclinations,  his  way  of  life,  affiliations,  associations,  acts  of  misconduct,  habits, 
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and  prejudices,  his  means  of  obtaining  his  knowledge  of  the  facts  about  which 
he  testifies  and  the  manner  in  which  he  has  used  those  means,  his  powers  of 
discernment,  memory,  and  description,  and  his  physical  defects,  infirmities,  and 
mental  idiosyncrasies.  In  a  proper  case,  he  may  be  asked  whether  he  has  ex¬ 
pressed  animosity  toward  the  accused,  or  he  may,  if  a  proper  foundation  has 
been  laid,  be  asked  whether  he  mode  a  statement  inconsistent  with  his  testimony. 
See  1536  (Impeachment  of  witnesses)  generally  and  see  1536(2)  (6)  as  to 
limitations  applicable  to  cross-examination  concerning  acts  of  misconduct  of 
the  witness. 

An  accused  who  voluntarily  testifies  as  a  witness  becomes  subject  to  cross- 
examination  upon  the  issues  concerning  which  lie  so  testifies  and  upon  the  ques¬ 
tion  of  his  credibility.  So  far  as  the  latitude  of  the  cross-examination  is  discre¬ 
tionary  with  the  military  judge  or  president  of  a  specal  court-martial  without 
a  military  judge,  a  greater  latitude  may  be  allowed  in  his  cross-examination 
than  in  that  of  other  witnesses.  See,  however,  the  last  paragraph  of  138y  as  to 
limitations  upon  cross-examination  of  the  accused  concerning  other  offenses 
or  acts  of  misconduct.  When  an  accused  voluntarily  testifies  as  a  witness,  he 
thereby,  with  respect  to  the  issues  concerning  which  he  so  testifies,  waives  the 
privilege  against  self-incrimination.  Consequently,  when  an  accused  voluntarily 
testifies  concerning  the  issue  of  his  guilt  or  innocence  of  an  offense  for  which 
he  is  being  tried,  as  when  he  voluntarily  testifies  in  explanation  or  denial  of 
such  an  offense,  he  cannot,  upon  cross-examination  as  to  matters  relevant  to 
that  issue,  justify  a  refusal  to  answer  questions  on  the  ground  that  his  answers 
might  tend  to  incriminate  him.  If  the  accused  is  on  trial  for  two  or  more  offenses 
and  on  direct  examination  testifies  concerning  the  issue  of  his  guilt  or  innocence 
of  only  one  or  some  of  them,  he  may  not  be  cross-examined  with  respect  to  the 
issue  of  his  guilt  or  innocence  of  the  offense  or  offenses  concerning  which  he  has 
not  testified  unless  the  cross-examination  is  relevant  to  an  offense  concerning 
which  he  testified.  If  an  accused  testifies  on  direct  examination  only  as  to  matters 
not  bearing  upon  the  issue  of  his  guilt  or  innocence  of  any  offense  for  which 
he  is  being  tried,  he  may  not  be  cross-examined  on  the  issue  of  his  guilt  or 
innocence  at  all.  See  140a  as  to  the  right  of  an  accused  who  has  made  or  is 
said  to  have  made  a  confession  or  admission  to  testify  concerning  the  involun¬ 
tary  nature  of  the  statement  or  that  the  statement  was  not  in  fact  made  by  him 
without  thereby  subjecting  himself  to  cross-examination  upon  other  issues  in 
the  case  or  upon  the  truth  or  falsity  of  the  statement. 

(2)  Redirect  and  recross-examination.  Ordinarily,  the  redirect  examina¬ 
tion  deals  with  matters  brought  out  in  the  cross-examination,  but  new  matters 
may  be  developed.  The  recross-examination  should  be  confined  to  the  issues 
brought  out  on  the  redirect  examination. 

(3)  Examination  by  the  court  or  a  member.  The  general  rule  is  that 
the  court,  including  the  military  judge,  and  its  members  may  ask  a  witness  any 
question  that  either  side  might  properly  ask  the  witness.  If  new  matter,  not 
properly  the  subject  of  cross-examination  of  the  witness  on  his  previous  testi¬ 
mony,  is  elicited  by  questions  of  the  court  or  its  members,  both  parties  will  be 
permitted  to  cross-examine  the  witness  upon  the  new  matter.  In  questioning 
witnesses,  including  an  accused  who  has  become  a  witness,  the  court  and  its 
members  must  be  careful  not  to  depart  from  an  impartial  role. 

In  questioning  an  accused,  the  court  and  its  members  must  confine  them¬ 
selves  to  questions  which  would  be  permissible  on  cross-examination  of  the  ac- 
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cused  by  the  prosecution.  In  questioning  a  witness  concerning  the  character 
of  the  accused,  the  court  and  its  members  must  confine  themselves  to  matters 
which  could  properly  be  inquired  into  by  the  prosecution.  See  also  the  first  para¬ 
graph  of  142 d  (Statements  of  motive,  intent,  or  state  of  mind  or  body). 

Questions  by  the  court  or  its  members  and  evidence  elicited  by  these 
questions  are  subject  to  objection  on  proper  grounds  by  either  side.  The  military 
judge,  or  the  president  of  a  special  court-martial  without  a  military  judge,  may 
require  members  to  submit  their  questions  to  him  either  orally  or  in  writing  so 
that  a  ruling  may  be  made  on  the  propriety  of  the  questions  or  course  of 
questioning  and  so  that  the  questions  may  be  asked  on  behalf  of  the  court  in 
either  their  original  or  rephrased  form  by  the  military  judge,  president  of  the 
special  court-martial  without  a  military  judge,  or  trial  counsel.  See  also  Wg 
and  546,  and  c. 

c.  Leading  questions;  ambiguous  and  misleading  questions ;  other  ob¬ 
jectionable  questions.  (1)  Leading  questions,  (a)  General  rule.  Leading  ques¬ 
tions  are  questions  which  either  suggest  the  answer  it  is  desired  the  witness 
shall  make  or  which,  embodying  a  material  fact,  are  susceptible  of  being 
answered  by  a  simple  yes  or  no.  A  leading  question,  except  on  cross-examination, 
should  be  excluded  upon  proper  objection.  For  example,  if  a  knife  is  intro¬ 
duced  in  evidence,  a  witness  should  not  be  asked  on  direct  examination  whether 
it  is  the  knife  with  which  he  saw  the  accused  stab  A.  He  should  be  asked  first 
whether  he  recognizes  the  knife,  and  if  he  answers  that  he  does,  then  he  may 
be  asked  where  he  saw  it  and  what  was  done  with  it.  A  question  may  be  leading 
even  though  it  includes  the  prefatory  phrase,  “Did  you  or  did  you  not - ?” 

(6)  Exceptions.  To  abridge  the  proceedings,  the  witness  may  be  led 
at  once  to  points  upon  which  he  is  to  testify.  The  general  rule  is  therefore  not 
applicable  to  that  part  of  the  examination  of  a  witness  which  is  purely  intro¬ 
ductory.  For  example,  in  a  desertion  case  the  policeman  who  supposedly  ap¬ 
prehended  the  accused  may  be  asked  whether  he  saw  the  accused  at  a  time  and 
place  mentioned  in  the  question. 

When  a  witness  appears  to  be  hostile  to  the  party  calling  him  or  is 
manifestly  unwilling  to  give  evidence,  the  party  calling  him  may  use  lead¬ 
ing  questions.  The  party  calling  a  witness  may  also  use  leading  questions  in 
any  situation  in  which  the  party  may  impeach  that  witness  (see  1536, 
Impeachment) . 

Wlien  it  appears  that  a  witness  has  made  an  erroneous  statement 
through  a  slip  of  the  tongue  or  other  inadvertence,  his  attention  may  be  directed 
to  the  matter  by  a  leading  question  in  order  to  give  him  an  opportunity  to  cor¬ 
rect  the  statement  if  he  so  desires. 

When,  from  the  nature  of  the  case,  the  mind  of  the  witness  cannot  be 
directed  to  the  subject  of  the  inquiry  without  specifying  it,  a  leading  question 
may  be  asked  for  that  purpose.  Thus,  if  a  witness  testifies  that  he  heard  the 
accused  make  a  certain  statement  on  a  certain  occasion  in  the  hearing  of  certain 
other  persons  and  these  persons  are  called  to  contradict  the  witness,  each  of 
them  may  be  asked  whether  he  heard  the  accused  make  the  statement  on  that 
occasion. 

In  other  cases,  the  military  judge  or  the  president  of  a  special  court- 
martial  without  a  military  judge  may,  as  a  matter  of  discretion,  allow  liberal 
departures  from  the  rule,  as  when  the  witness  is  obviously  embarrassed  and  timid 
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through  fear  of  strange  surroundings  or  for  other  reasons,  or  when  the  witness, 
because  of  his  age  or  mental  infirmity,  is  laboring  under  obvious  difficulties  in 
directing  his  mind  toward  the  subject  matter  of  the  inquiry,  or  when  the  exact 
meaning  of  words  used  by  the  witness  is  obscured  by  language  difficulties.  How¬ 
ever,  in  such  cases,  the  witness  should  not  be  allowed  an  opportunity  to  shape 
his  testimony  as  he  thinks  the  questioner  desires,  nor  should  the  witness  be 
allowed  an  opportunity  to  shape  his  testimony  to  conform  to  the  testimony  of 
other  witnesses  from  suggestions  he  may  gather  during  the  examination. 

A  witness  who  is  not  certain  about,  or  does  not  recollect,  a  matter  con¬ 
cerning  which  he  is  called  upon  to  testify  may  be  permitted,  on  his  direct  or 
other  examination,  to  refresh  his  present  recollection  concerning  the  matter  and 
then  to  testify  from  that  present  recollection  or,  if  he  cannot  refresh  his  present 
recollection,  to  state  that  his  past  recollection  as  to  the  matter,  possessed  at  a 
time  when  that  recollection  was  reasonably  fresh,  is  represented  by  certain  data. 

So  that  he  may  properly  refresh  his  present  recollection  or  testify  concerning 
his  past  recollection,  data  or  events  having  a  tendency  to  aid  him  in  this  respect 
may  be  brought  to  his  attention  and  he  may  be  questioned  as  to  the  effect  of  the 
data  or  events  on  his  memory.  See  146a  (Memoranda) . 

(2)  Ambiguous  and  misleading  questions.  A  question  which  is  ambiguous 
or  misleading  should  never  be  permitted  either  on  direct  or  cross-examination. 
Such  a  question  is  unfair  to  the  witness,  who  may  thereby  be  led  into  making 
an  unintentional  misstatement.  Moreover,  his  answer  may  give  a  wrong  impres¬ 
sion  to  the  court.  Included  in  ambiguous  or  misleading  questions  are  those 
embodying  two  or  more  separate  elements  or  questions.  Thus,  the  question  “Did 
you  see  the  accused  leave  the  quarters  with  a  bundle  under  his  arm?”  really 
contains  four  questions.  Under  certain  circumstances,  the  affirmative  or  nega¬ 
tive  answer  of  the  witness  might  be  intended  to  apply  to  only  one  of  the  four 
questions  involved  and  might  be  understood  by  the  court  to  apply  to  all  of  them. 
Also  included  are  questions  which  assume  a  fact  to  which  the  witness  has  not 
previously  testified.  Thus,  the  question  “When  you  saw  the  accused  was  anyone 
with  him?”  would  be  improper  unless  the  witness  has  previously  testified  that 
he  had  seen  the  accused. 

(3)  Other  objectionable  questions.  Questions  should  not  be  asked  for  the 
purpose  of  suggesting  matters  that  are  known  not  to  exist  or  that  the  rules  of 
evidence  clearly  make  inadmissible. 

150.  DEGRADING  AND  INCRIMINATING  QUESTIONS,  a.  Com¬ 
pulsory  self -degradation.  Under  Article  31(c),  no  person  may  be  compelled 
to  make  a  statement  or  produce  evidence  before  any  military  tribunal  if  the 
statement  or  evidence  is  not  material  to  the  issue  and  may  tend  to  degrade  him. 
The  privilege  against  compulsory  self-degradation  applies  only  to  matters  not 
material  to  the  issue,  whereas  the  privilege  against  compulsory  self -incrimina¬ 
tion  applies  to  all  matters.  When  a  witness  refuses  to  answer  a  question  on  the 
ground  that  the  answer  thereto  would  not  be  material  to  the  issue  and  might 
tend  to  degrade  him,  the  military  judge  or  the  president  of  a  special  court- 
martial  without  a  military  judge  shall  determine  whether  the  question  does  or 
does  not  call  for  an  answer  material  to  the  issue  and  if  it  is  determined  that  it 
does,  or  that  the  answer  could  not  tend  to  degrade  the  witness,  the  witness  may 
be  required  to  answer  the  question.  A  question  calls  for  an  answer  material  to  the 
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issue  when  the  answer  might  be  expected  to  have  some  bearing  upon  any  subject 
of  inquiry  legitimately  before  the  court,  including  the  credibility  of  witnesses. 

b.  Compulsory  self -incrimination.  The  fifth  amendment  to  the  Constitu¬ 
tion  of  the  United  States  provides  that  no  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself.  The  principle  embodied  in  this 
provision  applies  to  trials  by  courts-martial,  and  it  is  not  limited  to  the  person 
on  trial  but  extends  to  any  person  who  may  be  called  as  a  witness.  Also,  Article 
31(a)  provides  that  no  person  subject  to  the  code  may  compel  any  person  to 
incriminate  himself  or  to  answer  any  question  the  answer  to  which  may  tend  to 
incriminate  him. 

If  a  witness  states  that  the  answer  to  a  question  may  tend  to  incriminate 
him,  he  will  not  be  required  to  answer  unless  it  clearly  appears  to  the  military 
judge  or  the  president  of  a  special  court-martial  without  a  military  judge  that 
no  answer  the  witness  might  make  to  the  question  could  possibly  have  the  effect 
of  tending  to  incriminate  him  or  that  he  has,  with  respect  to  the  question,  waived 
the  privilege  against  self -incrimination.  Although  an  answer  to  a  certain 
question  might  normally  be  expected  to  incriminate  a  witness,  he  may  be  re¬ 
quired  to  answer  if  he  has  been  granted  immunity.  Also,  the  witness  may  be 
required  to  answer  if,  because  of  former  trial,  the  running  of  the  statute  of 
limitations,  or  any  other  reason,  he  can  successfully  object  to  being  tried  for  any 
offense  as  to  which  the  answer  may  supply  information  tending  to  incriminate 
him. 

The  privilege  of  a  witness  to  refuse  to  respond  to  a  question  the  answer  to 
which  may  tend  to  incriminate  him  is  a  personal  one  which  the  witness  may 
exercise  or  waive  as  he  may  see  fit.  Such  a  question  is  not  subject  to  objection  by 
counsel  or  by  the  court,  although  the  military  judge,  or  the  president  of  a  special 
court-martial  without  a  military  judge,  should  advise  an  apparently  unin¬ 
formed  witness  that  he  has  a  right  to  decline  to  make  any  answer  which  might 
tend  to  incriminate  him  and  that  any  self-incriminating  answer  he  might  make 
can  later  be  used  as  evidence  against  him.  A  witness  who  answers  a  question 
without  having  asserted  the  privilege  and  thereby  admits  a  self-incriminating 
fact  may,  at  the  trial  in  which  the  answer  was  given,  be  required  to  disclose  all 
relevant  details  with  respect  thereto,  so  long  as,  in  testifying  in  answer  to  any 
particular  question,  there  is  no  real  danger  of  further  self-incrimination.  The 
witness  may  be  considered  to  have  waived  the  privilege  to  this  extent  by  having 
made  the  answer,  but  such  a  waiver  will  not  extend  to  a  rehearing  or  new  or 
other  trial.  See  the  last  paragraph  of  1495(1)  as  to  waiver  of  this  privilege 
by  an  accused  when  he  testifies. 

The  fact  that  a  witness  has  asserted  the  privilege  against  self-incrimination 
in  refusing  to  answer  a  question  cannot  be  considered  as  raising  any  inference 
unfavorable  to  either  the  accused  or  the  Government. 

The  privilege  against  compulsory  self-incrimination  protects  a  person  only 
from  being  compelled  to  testify  against  himself  or  to  provide  the  Government 
otherwise  with  evidence  of  a  testimonial  or  communicative  nature  and  does 
not  protect  him  from  being  compelled  by  an  order  or  force  to  exhibit  his  body 
or  other  physical  characteristics  as  evidence.  The  privilege  is  therefore  not 
violated,  for  example,  by  the  use  of  compulsion  in  taking  the  fingerprints  of 
an  accused  or  other  person,  in  exhibiting  or  requiring  him  to  exhibit  a  scar  on 
his  body,  in  placing  his  feet  in  tracks  or  trying  clothing  or  shoes  on  him  or  re- 
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quiring  him  to  do  so.  Also,  the  privilege  is  not  violated  by  the  use  of  compulsion 
in  requiring  a  person  to  produce  for  use  as  evidence  or  otherwise  a  record  or 
writing  under  his  control  containing  or  disclosing  matter  incriminating  him 
when  the  record  or  writing  is  under  his  control  in  a  representative  rather  than 
a  personal  capacity,  as  when  it  is  in  his  control  as  the  custodian  of  a  non- 
appropriated  fund. 

A  statement  obtained  from  the  accused  by  compelling  him  to  incriminate 
himself  is  inadmissible  against  him  regardless  of  the  person  applying  the  com¬ 
pulsion  (see  also  140a  and  Art.  31(d)),  and  any  evidence  obtained  as  a  result 
of  information  supplied  by  the  statement  is  inadmissible  against  the  accused  if 
the  compulsion  was  applied  by,  or  at  the  instigation  or  with  the  participation 
of,  an  official  or  agent  of  the  United  States,  or  any  State  thereof  or  political 
subdivision  of  either,  who  was  acting  in  a  governmental  capacity.  Also,  evidence 
obtained  as  a  result  of  subjecting  the  accused  to  gross  and  brutal  maltreat¬ 
ment — for  example,  pumping  out  the  contents  of  his  stomach  over  his  protest 
for  the  purpose  of  securing  evidence  rather  than  of  preserving  his  health — is 
inadmissible  against  him  if  the  maltreatment  was  administered  by,  or  at  the 
instigation  or  with  the  participation  of,  an  official  or  agent  of  the  United  States, 
or  any  State  thereof  or  political  subdivision  of  either,  who  was  acting  in  a 
governmental  capacity.  The  reason  for  this  latter  rule  is  that  to  admit  evidence 
of  this  kind  against  the  accused  would  violate  due  process. 

151.  PRIVILEGED  AND  NONPRIVILEGED  COMMUNICATIONS. 
a.  General.  A  privileged  communication  is  a  communication  made  as  an  inci¬ 
dent  of  a  confidential  relation  which  it  is  the  public  policy  to  protect.  Since 
public  policy  is  involved,  evidence  of  such  a  communication  should  not  be  re¬ 
ceived  unless  it  appears  that  the  privilege  has  been  waived  by  the  person  or 
government  entitled  to  the  benefit  of  it  or  that  the  evidence  comes  from  a  person 
or  source  not  bound  by  the  privilege. 

b.  Certain  privileged  communications.  (1)  Military  and  state  secrets , 
and  informants.  Official  communications  and  documents  containing  military 
or  state  secrets,  including  diplomatic  correspondence,  are  privileged  from  dis¬ 
closure  in  a  court-martial  proceeding  where  in  the  opinion  of  the  head  of  the 
executive  or  military  department  or  government  agency  concerned  such  dis¬ 
closure  would  be  detrimental  to  the  national  interest.  The  deliberations  of  courts 
and  of  grand  or  petit  juries  are  privileged,  but  the  results  of  their  deliberations 
are  not  privileged.  The  identity  of  persons  supplying  information  to  public 
officials  engaged  in  the  discovery  of  crime  is  privileged  against  disclosure,  and 
the  communications  of  these  informants  imparting  the  information  are  also 
privileged  to  the  extent  necessary  to  prevent  disclosure  of  the  informant’s 
identity. 

The  privilege  pertaining  to  the  identity  and  communications  of  informants 
may  be  waived  by  appropriate  governmental  authorities.  This  privilege  is  no 
longer  applicable  once  the  identity  of  the  informant  has  been  disclosed  to  those 
who  would  have  cause  to  resent  his  communication.  Also,  the  privilege  is  not 
applicable  with  respect  to  an  informant  the  disclosure  of  whose  identity  is 
necessary  to  the  accused’s  defense  on  the  issue  of  guilt  or  innocence.  Whether 
such  a  necessity  exists  will  depend  upon  the  particular  circumstances  of  each 
case,  taking  into  consideration  the  offense  charged,  the  possible  defenses,  the 
possible  significance  of  the  informant’s  testimony,  and  other  relevant  factors. 
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When  the  prosecution  uses  an  informant  as  a  prosecution  witness,  the  privilege 
pertaining  to  communications  made  by  informants  is  waived  by  the  Govern¬ 
ment  with  respect  to  statements  or  reports  of  the  informant  which  relate  to 
the  subject  matter  of  the  testimony  of  the  witness,  and  therefore  the  privilege 
cannot  be  applied  in  opposition  to  an  attempt  by  the  defense  to  discover  or 
disclose  such  a  statement  or  report  of  the  informant.  See  1536  (Impeachment 
of  witnesses).  The  principles  expressed  above,  however,  cannot  be  applied  in 
opposition  to  a  proper  invocation  of  the  privilege  pertaining  to  diplomatic 
correspondence  or  to  communications  the  disclosure  of  which  would,  in  the 
opinion  of  the  head  of  the  executive  or  military  department  or  independent 
governmental  agency  concerned,  be  detrimental  to  the  public  interest.  In  this 
connection,  it  should  not  be  considered  that  the  mere  fact  of  disclosure  of  the 
communications  or  identity  of  informants  is,  of  itself  and  regardless  of  the 
nature  of  the  disclosure,  detrimental  to  the  public  interest. 

However,  it  should  be  recognized  that  invocation  of  such  privilege  might, 
depending  upon  the  circumstances  of  the  case,  make  it  impossible  to  proceed 
with  the  trial  where  to  do  so  would  prejudice  the  substantial  rights- of  the 
accused.  See  33/. 

(2)  Communications  between  husband  and  wife ,  client  and  attorney ,  and 
penitent  and  clergyman.  Confidential  communications  between  husband  and 
wife,  made  while  they  were  husband  and  wife  and  not  living  in  separation 
under  a  judicial  decree,  are  privileged.  However,  a  confidential  communication 
between  husband  and  wife  is  not  privileged  when  the  marital  relationship  was 
a  sham  at  the  time  the  communication  was  made.  See  148c  (3)  as  to  the  meaning 
of  “sham.”  Communications  between  a  client  or  his  agent  and  an  attorney  or 
his  agent,  such  as  the  attorney’s  clerk,  stenographer,  or  other  associate,  are 
privileged  when  made  while  the  relationship  of  client  and  attorney  existed  and 
in  connection  with  that  relationship,  unless  the  communications  clearly  con¬ 
templated  the  future  commission  of  a  fraud  or  crime,  for  instance,  perjury  or 
subornation  of  perjury.  Military  or  civilian  counsel  detailed,  assigned,  or  other¬ 
wise  engaged  to  defend  or  represent  a  person  in  a  court-martial  case  or  in  any 
military  investigation  or  proceeding  are  attorneys,  and  the  person  is  a  client, 
with  respect  to  the  client  and  attorney  privilege.  Also  privileged  are  commu¬ 
nications  between  a  person  and  a  chaplain,  priest,  or  clergyman,  or  assistant 
or  other  agent  thereof,  of  any  denomination  made  in  the  relationship  of  penitent 
and  chaplain,  priest,  or  clergyman,  either  as  a  formal  act  of  religion  or  con¬ 
cerning  a  matter  of  conscience.  The  person  entitled  to  the  benefit  of  the  privilege 
pertaining  to  confidential  communications  between  husband  and  wife  is  the 
spouse  who  made  the  communication ;  the  person  entitled  to  the  benefit  of  the 
client  and  attorney  privilege  is  the  client;  and  the  person  entitled  to  the  benefit 
of  the  penitent  and  clergyman  privilege  is  the  penitent.  A  communication  made 
by  one  spouse  to  the  other,  by  a  client  to  an  attorney,  or  by  a  penitent  to  a 
clergyman  is  not  within  these  privileges  if  it  was  made  intending  that  it  be 
passed  on  to  someone  outside  the  privileged  relationship,  nor  is  a  communication 
between  husband  and  wife,  client  and  attorney,  or  penitent  and  clergyman 
within  these  privileges  if  to  the  knowledge  of  the  spouse  making  it  or  the  client 
or  penitent  it  was  made  in  the  presence  of  someone  outside  the  privileged 
relationship  capable  of  understanding  the  communication.  A  person  interpreting 
the  communication  as  the  agent  of  either  party  thereto  and  an  agent  of  the 
client,  attorney,  or  clergyman  is  not  outside  the  privileged  relationship. 
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The  general  rule  is  that  the  disclosure  of  a  privileged  communication  be¬ 
tween  husband  and  wife,  client  and  attorney,  or  penitent  and  clergyman  should 
not  be  required  or  permitted  unless  the  person  who  is  entitled  to  the  benefit  of 
the  privilege  consents  to  the  disclosure  of  the  communication  or  has  otherwise 
waived  the  privilege,  as  when  he  has  consented  to  a  disclosure  of  the  communica¬ 
tion  at  a  previous  trial  or  hearing.  To  this  general  rule,  there  are  the  following 
exceptions : 

The  privilege  pertaining  to  confidential  communications  between  hus¬ 
band  and  wife  will  not  prevent  allowing  or  requiring  such  a  communica¬ 
tion  to  be  disclosed  at  the  request  of  the  spouse  to  whom  the  communication 
was  made  if  that  spouse  is  an  accused,  and  this  is  so  even  when  the  spouse 
who  made  the  communication  objects  to  its  disclosure. 

The  privilege  pertaining  to  a  privileged  communication  between  hus¬ 
band  and  wife,  client  and  attorney,  or  penitent  and  clergyman,  which  is 
based  on  a  recognition  of  the  public  advantage  that  accrues  from  encourag¬ 
ing  free  communication  in  these  circumstances,  will  not  prevent  allowing  or 
requiring  a  person  outside  the  privileged  relationship  who  either  by  acci¬ 
dent  or  design  gained  knowledge  of  the  communication  to  testify  concern¬ 
ing  it,  nor  will  it  prevent  the  reception  in  evidence  of  a  writing  containing 
the  communication  which  was  obtained  by  such  a  person  either  by  accident 
or  design.  But  see  152.  However,  this  exception  to  the  general  rule  does  not 
apply  if  the  person  outside  the  privileged  relationship  who  gained  knowl¬ 
edge  of  the  privileged  communication  or  who  obtained  the  writing  contain¬ 
ing  it  did  so,  as  to  a  communication  between  husband  and  wife,  with  the 
connivance  of  the  spouse  to  whom  the  communication  was  made,  or,  as  to 
a  communication  between  client  and  attorney  or  penitent  and  clergyman, 
with  the  connivance  of  the  attorney  or  clergyman  or  agent  thereof  or  in 
any  other  manner  not  reasonably  to  be  anticipated  by  the  client  or  penitent. 
Unless  he  voluntarily  testifies  concerning  the  communications,  an  accused 
who  testifies  in  his  own  behalf,  or  a  person  who  testifies  under  a  grant  or 
promise  of  immunity,  does  not,  merely  by  reason  of  so  testifying,  waive  any 
privilege  pertaining  to  communications  between  husband  and  wife,  client  and 
attorney,  or  penitent  and  clergyman  to  which  he  may  be  entitled.  If  the  defense 
introduces  evidence  concerning  a  communication  between  the  accused  and  his 
spouse,  the  accused  may  not  assert  the  privilege  pertaining  to  confidential 
communications  between  husband  and  wife  so  as  to  prevent  an  attempt  to 
contradict  that  evidence  through  the  testimony  of  the  accused’s  spouse  or  by 
other  means. 

(3)  Confidential  and  secret  evidence.  The  Inspectors  General  of  the 
various  armed  forces,  and  their  assistants,  are  confidential  agents  of  the  mili¬ 
tary  or  executive  departments  concerned  or  of  the  military  commander  on 
whose  staff  they  may  be  serving.  Their  investigations  are  privileged  unless  a 
different  procedure  is  prescribed  by  the  authority  ordering  the  investigation. 
Reports  of  these  investigations  and  their  accompanying  testimony  and  exhibits 
are  likewise  privileged  and  copies  thereof  need  not  be  furnished  to  any  person 
other  than  the  authority  ordering  the  investigation  or  superior  authority. 
However,  when  application  is  made  to  the  authority  ordering  the  investigation 
for  permission  to  examine  for  use,  or  to  use,  in  a  trial  by  court-martial  or  other 
military  course  of  justice  certain  testimony,  or  an  exhibit,  accompanying  the 
report  of  investigation,  which  testimony  or  exhibit  may  become  material  in 
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the  trial  or  course  of  justice,  for  example,  to  show  an  inconsistent  statement  of 
a  witness,  he  should  approve  the  application  unless  he  is  of  the  opinion  that  it 
would  be  contrary  to  public  policy  to  divulge  the  information  desired. 

In  certain  cases,  it  may  become  necessary  to  introduce  evidence  of  a  confi¬ 
dential  or  secret  nature,  as  when  an  accused  is  on  trial  for  having  unlawfully 
communicated  information  of  such  a  nature  to  persons  not  entitled  thereto.  In  a 
case  of  this  type,  adequate  precautions  should  be  taken  to  insure  that  no  greater 
dissemination  of  the  confidential  or  secret  evidence  occurs  than  the  necessities 
of  the  trial  require.  The  courtroom  should  be  cleared  of  spectators  while  evi¬ 
dence  of  this  nature  is  being  received  or  commented  upon,  and  all  persons  whose 
duties  require  them  to  remain  should  be  warned  that  they  are  not  to  disclose  the 
confidential  or  secret  information.  But  see  33/  as  to  cases  which,  because  of  the 
security  risks  involved,  should  not  be  brought  to  trial. 

c.  Certain  nonprivileged  communications.  (1)  Communications  by  wire 
or  radio.  Communications  are  not  privileged  because  transmitted  by  wire  or 
radio  and  the  information  concerning  them  that  comes  to  the  knowledge  of 
operators,  either  military  or  civilian,  of  any  such  means  of  transmission  is  like¬ 
wise  not  privileged  by  reason  of  the  means  of  transmission  used.  Wire  or  radio 
operators,  military  and  civilian,  may  be  ordered  or  subpoenaed  to  testify  before 
courts-martial  as  to  wire  or  radio  communications,  and  telegrams  and  radio¬ 
grams  may  be  brought  before  courts-martial  by  the  usual  process.  But  see 
1515(1)  and  the  next  to  the  last  paragraph  of  152. 

(2)  Communications  to  medical  officers  and  civilian  'physicians.  It  is  the 
duty  of  medical  officers  to  supply  medical  services  to  members  of  the  armed 
forces,  to  make  periodical  physical  examinations  as  required  by  regulations,  and 
to  examine  persons  for  appointment  and  enlistment,  and  medical  officers  may 
be  specifically  directed  to  observe,  examine,  or  attend  members  of  the  armed 
forces.  This  observation,  examination,  or  attendance  is  official  and  the  informa¬ 
tion  thereby  acquired  is  official.  Although  the  ethics  of  the  medical  profession 
forbid  medical  officers  and  civilian  physicians  to  disclose  without  authority 
information  acquired  when  acting  in  a  professional  capacity,  no  privilege 
attaches  to  this  information  or  to  statements  made  to  them  by  patients. 

152.  CERTAIN  ILLEGALLY  OBTAINED  EVIDENCE.  Evidence  is 
inadmissible  against  the  accused : 

If  it  was  obtained  as  a  result  of  an  unlawful  search  of  the  person  or 
property  of  the  accused  conducted,  instigated,  or  participated  in  by  an 
official  or  agent  of  the  United  States,  or  any  State  thereof  or  political  sub¬ 
division  of  either,  who  was  acting  in  a  Governmental  capacity;  or 

If  it  was  obtained  without  the  freely  given  consent  of  the  accused  as  a 
result  of  an  unlawful  search  of  another's  premises  on  which  the  accused 
was  legitimately  present,  and  the  search  in  question  was  conducted,  insti¬ 
gated,  or  participated  in  by  an  official  or  agent  of  the  United  States,  or  any 
State  thereof  or  political  subdivision  of  either,  who  was  acting  in  a  Govern¬ 
mental  capacity ;  or 

If  it  was  obtained  as  a  result  of  a  seizure  or  examination  of  property 
of  the  accused  upon  an  unlawful  search  of  anyone’s  property,  unless  the 
presence  of  the  property  of  the  accused  was  due  to  trespass,  whether  or  not 
the  accused  was  present,  and  the  search  in  question  was  conducted,  insti¬ 
gated,  or  participated  in  by  an  official  or  agent  of  the  United  States,  or  any 
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State  thereof  or  political  subdivision  of  either,  who  was  acting  in  a  Govern¬ 
mental  capacity. 

Evidence  obtained  as  a  result  of  information  supplied  by  illegal  acts  of 
the  kinds  mentioned  above  is  itself  considered  as  having  been  obtained  as  a 
result  of  the  illegal  acts.  For  example,  if  a  search  is  unlawful  because  conducted 
without  probable  cause  and  a  second  search  is  conducted  based  on  information 
supplying  probable  cause  discovered  during  the  first  search,  evidence  obtained 
by  the  second  search  is  inadmissible  against  an  accused  entitled  to  object  to  the 
evidence  even  if  the  second  search  would  otherwise  be  lawful.  Evidence  is  not 
considered  as  having  been  obtained  as  a  result  of  the  illegal  acts  merely  because 
it  would  not  have  come  to  light  but  for  those  acts.  Evidence  is  considered  as 
having  been  obtained  as  a  result  of  the  illegal  acts  only  if  it  has  been  acquired 
by  an  exploitation  of  those  acts  instead  of  by  means  sufficiently  distinguishable 
to  be  purged  of  the  taint  of  the  illegality. 

The  defense  is  free  to  deny  all  the  elements  of  the  case  against  the  accused 
without  thereby  giving  leave  to  the  Government  to  introduce  by  way  of  rebuttal 
evidence  which  would  be  inadmissible  against  the  accused  under  the  above 
rules.  If,  however,  the  defense  introduces  evidence  as  to  other  matters,  as  when 
the  accused  testifies  on  direct  examination  that  he  has  never  committed  an 
offense  of  the  kind  in  question,  contradicting  evidence  as  to  those  matters  which 
was  obtained  as  a  result  of  an  unlawful  search  may  be  introduced  in  rebuttal, 
even  if  that  evidence  would  otherwise  be  inadmissible  against  the  accused  be¬ 
cause  of  the  unlawful  search. 

The  following  searches  are  among  those  which  are  lawful : 

A  search  conducted  in  accordance  with  the  authority  granted  by  a 
lawful  search  warrant. 

A  search  conducted  as  an  incident  of  lawfully  apprehending  a  person, 
which  may  include  a  search  of  his  person,  of  the  clothing  he  is  wearing, 
and  of  property  which,  at  the  time  of  apprehension,  is  in  his  immediate 
possession  or  control,  and  a  search  of  the  place  where  the  apprehension  is 
made ;  but  a  search  which  involves  an  intrusion  into  his  body,  as  by  taking 
a  sample  of  his  blood  for  chemical  analysis,  may  be  conducted  under  this 
rule  only  w’hen  there  is  a  clear  indication  that  evidence  of  crime  will  be 
found,  there  is  reason  to  believe  that  delay  will  threaten  the  destruction  of 
the  evidence,  and  the  method  of  conducting  the  search  is  reasonable.  See 
the  example  of  an  unreasonable  method  in  the  last  paragraph  of  150A 

A  search  incident  to  a  lawful  hot  pursuit  of  a  person,  including,  when 
so  incident,  a  search  reasonably  necessary  to  prevent  his  resistance  or  escape. 

A  search  of  open  fields  or  woodlands,  with  or  without  the  consent  of 
the  owner  or  tenant. 

A  search  under  circumstances  demanding  immediate  action  to  prevent 
the  removal  or  disposal  of  property  believed  on  reasonable  grounds  to  be 
criminal  goods. 

A  search  of  one’s  person  with  his  freely  given  consent,  or  of  property 
with  the  freely  given  consent  of  a  person  entitled  in  the  situation  involved 
to  waive  the  right  to  immunity  from  an  unreasonable  search,  such  as 
an  owner,  bailee,  tenant,  or  occupant  as  the  case  may  be  under  the 
circumstances. 

A  search  of  any  of  the  following  three  kinds  which  has  been  authorized 
upon  probable  cause  by  a  commanding  officer,  including  an  officer  in  charge, 
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having  control  over  the  place  where  the  property  or  person  searched  is 
situated  or  found  or,  if  that  place  is  not  under  military  control,  having 
control  over  persons  subject  to  military  law  or  the  law  of  war  in  that  place : 

(1)  A  search  of  property  owned,  used,  or  occupied  by,  or  in  the 
possession  of,  a  person  subject  to  military  law  or  the  law  of  war,  the 
property  being  situated  in  a  military  installation,  encampment,  or 
vessel  or  some  other  place  under  military  control  or  situated  in  occupied 
territory  or  a  foreign  country. 

(2)  A  search  of  the  person  of  anyone  subject  to  military  law  or 
the  law  of  war  who  is  found  in  any  such  place,  territory,  or  country. 

(3)  A  search  of  military  property  of  the  United  States,  or  of 
property  of  nonappropriated  fund  activities  of  an  armed  force  of 
the  United  States. 

The  commanding  officer  may  delegate  to  persons  of  his  command,  or  made 
available  to  him,  the  general  authority  to  order  searches  upon  probable 
cause,  and  a  search  ordered  by  virtue  of  any  such  delegation  is  to  be  con¬ 
sidered  as  having  been  authorized  by  the  commanding  officer.  Any  such 
delegation  should  be  made  to  an  impartial  person.  The  person  who  orders 
a  search  need  not  himself  make  or  be  present  at  the  search. 

The  examples  of  lawful  searches  set  forth  above  are  not  intended  to  indicate 
a  limitation  upon  the  legality  of  searches  otherwise  reasonable  under  the 
circumstances. 

To  be  la  .vful  even  under  circumstances  that  would  permit  a  lawful  search, 
searches  by  United  States  or  other  domestic  authorities  of  a  person’s  house, 
dwelling,  automobile,  effects,  papers,  or  person  without  his  freely  given  consent 
must  be  for  instrumentalities  or  fruits  of  crime,  things  which  might  be  used 
to  resist  apprehension  or  to  escape,  property  the  possession  of  which  is  itself 
a  crime,  or  evidence  which  there  is  reason  to  believe  will  otherwise  aid  in  a 
particular  apprehension  or  conviction.  This  restriction  does  not  apply  to  admin¬ 
istrative  inspections  or  inventories  conducted  in  accordance  with  law,  regula¬ 
tion,  or  custom. 

Probable  cause  for  ordering  a  search  exists  when  there  is  reason  to  believe 
that  items  of  the  kind  indicated  above  as  being  properly  the  subject  of  a  search 
are  located  in  the  place  or  on  the  person  to  be  searched.  Such  a  reasonable  belief 
may  be  based  on  information  which  the  authority  requesting  permission  to 
search  lias  received  from  another  if  the  authority  ordering  the  search  has  been 
apprised  of  some  of  the  underlying  circumstances  from  which  the  informant 
concluded  that  the  items  in  question  were  where  he  claimed  they  were  and  some 
of  the  underlying  circumstances  from  which  the  authority  requesting  permission 
to  search  concluded  that  the  informant,  whose  identity  need  not  be  disclosed, 
was  credible  or  his  information  reliable. 

When  the  accused  objects  to  evidence  obtained  as  a  result  of  a  search  on 
the  groimd  that  the  search  was  unlawful,  the  burden  is  on  the  Government  to 
show,  as  an  interlocutory  matter,  either  that  the  search  was  lawful  or  that  for 
some  other  reason  the  search  would  not  render  the  evidence  in  question  inad¬ 
missible  against  the  accused.  If  the  justification  for  using  evidence  obtained  as 
a  result  of  a  search  is  that  there  was  a  freely  given  consent  to  the  search,  that 
consent  must  be  shown  by  clear  and  positive  evidence. 

Military  courts  have  no  authority  to  entertain  a  motion  for  or  to  order  the 
return  of  property  obtained  as  a  result  of  an  unlawful  search  or  seizure  or  to 
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entertain  a  motion  for  or  to  order  the  suppression  for  use  as  evidence  of  prop¬ 
erty  or  information  so  obtained,  as  distinguished  from  ruling  as  to  whether 
or  not  it  is  admissible  against  the  accused. 

Evidence  is  inadmissable  against  the  accused  if  it  was  obtained  under  such 
circumstances  and  in  such  a  place  that  its  use  against  him  would  be  prohibited 
by  section  2515,  title  18,  United  States  Code,  pertaining  to  the  prohibition  of  the 
use  as  evidence  of  certain  intercepted  wire  or  oral  communications,  or  by  section 
605  of  the  Communications  Act  of  1934  (82  Stat.  223 ;  47  U.S.C.  §  605) ,  as 
amended,  pertaining  to  the  unauthorized  divulgence  or  publication  of  wire  or 
radio  communications. 

See  also  140<z  and  the  last  paragraph  of  1505. 

153.  CREDIBILITY  OF  WITNESSES;  IMPEACHMENT  OF  WIT¬ 
NESSES.  a.  Credibility  of  witnesses.  The  credibility  of  a  witness  is  his 
worthiness  of  belief  and  may  be  determined  from  the  acuteness  of  his  powers 
of  observation,  the  accuracy  and  retentiveness  of  his  memory,  his  general  man¬ 
ner  in  giving  evidence,  his  relation  to  the  matter  in  issue,  his  appearance  and 
deportment,  his  friendships  and  prejudices,  and  his  character  as  to  truth  and 
veracity,  from  comparison  of  his  testimony  with  other  statements  made  by  him 
and  with  the  testimony  of  others,  and  from  other  evidence  bearing  upon  his 
veracity.  See  in  this  connection  1495(1)  (Cross-examination). 

The  court  may  ordinarily  draw  its  own  conclusions  as  to  the  credibility  of  a 
witness  and  attach  such  weight  to  his  evidence  as  his  credibility  may  warrant. 
However,  there  are  cases  in  which  the  court  would  not  be  warranted  in  accepting 
certain  testimony  as  being  sufficient  to  constitute  a  basis  for  a  determination  of 
guilt.  For  example,  a  conviction  cannot  be  based  solely  upon  self-contradictory 
testimony  given  by  a  witness  other  than  the  accused,  even  if  a  motive  on  the  part 
of  the  accused  to  commit  the  offense  charged  is  shown,  if  the  contradiction  is 
not  adequately  explained  by  the  witness  in  his  testimony.  Also,  a  conviction  can¬ 
not  be  based  upon  uncorroborated  testimony  given  by  an  alleged  victim  in  a  trial 
for  a  sexual  offense  or  upon  uncorroborated  testimony  given  by  an  accomplice  in 
a  trial  for  any  offense,  if  in  either  case  the  testimony  is  self -contradictory,  un¬ 
certain,  or  improbable.  Even  if  apparently  corroborated  and  apparently  credible, 
testimony  of  an  accomplice  which  is  adverse  to  the  accused  is  of  questionable 
integrity  and  is  to  be  considered  with  great  caution.  See  also  210  and  213/(4) 
for  special  standards  applying  to  proof  of  falsity  in  prosecutions  for  perjury 
and  f  ilse  swearing.  When  appropriate,  the  above  rules  should,  upon  request  by 
the  defense,  be  included  in  the  general  instructions  of  the  military  judge  or  the 
president  of  a  special  court-martial  without  a  military  judge. 

In  general,  a  person  gains  no  corroboration  merely  because  he  repeats  a 
statement  a  number  of  times.  Consequently,  a  witness  ordinarily  may  not  be 
corroborated  by  showing  that  he  made  statements  consistent  with  his  testimony. 
But  this  is  only  a  general  rule,  and  there  are  some  situations  in  which  consistent 
statements  are  admissible  to  corroborate  the  witness.  If  the  testimony  of  a  wit¬ 
ness  has  been  attacked  on  the  ground  that  it  w  as  due  to  a  certain  influence,  evi¬ 
dence  of  his  statements  or  conduct,  consistent  with  his  testimony,  made  or  oc¬ 
curring  before  the  creation  of  that  influence,  may  be  introduced  for  the  purpose 
of  corroborating  his  testimony.  For  example,  if  the  credibility  of  a  witness  has 
been  attacked  on  the  ground  of  bias  due  to  a  quarrel  with  the  accused,  the  fact 
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that  before  the  date  of  the  quarrel  he  made  an  assertion  similar  to  his  testimony 
is  admissible  for  this  purpose.  Similarly,  if  his  impeachment  has  been  sought 
on  the  ground  of  collusion  or  corruption,  evidence  of  a  consistent  statement 
made  by  him  prior  to  the  collusion  or  corruption  is  admissible  for  the  same 
purpose.  Also,  if  the  testimony  of  a  witness  has  been  attacked  on  the  ground  that 
he  made  one  or  more  inconsistent  statements  or  on  the  ground  that  it  was  a  fabri¬ 
cation  of  recent  date,  evidence  of  a  consistent  statement  made  by  him  before  there 
was  a  motive  to  misrepresent  is  admissible  to  corroborate  his  testimony. 

When  in  his  testimony  a  witness  identifies  the  accused  as  being,  or  not  being, 
a  participant  in  the  offense  or  makes  any  other  relevant  identification  concern¬ 
ing  a  person  in  the  courtroom,  evidence  that  on  a  previous  occasion  the  witness 
made  a  similar  identification  is  admissible  to  corroborate  his  testimony  as  to 
identity,  even  if  the  credibility  of  the  witness  has  not  been  directly  attacked. 

In  such  a  case,  the  identifying  w  itness  himself  and  any  person  who  has  observed 
the  previous  identification  may  testify  concerning  it.  An  identification  of  an 
accused  or  suspect  as  being  a  participant  in  the  offense,  whether  made  at  his  trial 
or  otherwise,  which  was  a  result  of  his  having  been  subjected  by  United  States 
or  other  domestic  authorities  to  a  lineup  for  the  purpose  of  identification  with¬ 
out  the  presence  of  counsel  for  him  is  inadmissible  against  the  accused  or  suspect 
if  he  did  not  voluntarily  and  intelligently  waive  his  right  to  the  presence  of 
counsel.  Concerning  the  determination  as  to  whether  the  identification  was  a 
result  of  an  illegal  lineup,  see  the  second  paragraph  of  152.  However,  when  an 
identification  was  made  at  a  lineup  conducted  in  violation  of  the  right  to  coun¬ 
sel,  that  identification  is  a  result  of  the  illegal  lineup,  and  a  later  identification 
by  one  present  at  such  an  illegal  lineup  is  also  a  result  thereof  unless  the  contrary 
is  shown  by  clear  and  convincing  evidence. 

If  a  consistent  statement  of  a  witness  is  admissible  as  an  exception  to  the 
hearsay  rule  to  prove  the  truth  of  the  matters  stated  therein,  the  statement  is 
also  admissible  to  corroborate  his  testimony,  and  this  is  so  even  if  the  statement 
would  not  otherw  ise  be  admissible  for  the  purpose  of  corroboration. 

See  also  142c  (Fresh  complaint  and  lack  of  fresh  complaint). 

Evidence  which  raises  an  inference  of  the  truth  of  other  evidence  “cor¬ 
roborates”  that  other  evidence. 

b.  Impeachment  of  witnesses.  (1)  General.  See  1496(1)  (Cross-exami¬ 
nation).  Impeachment  is  the  process  of  attempting  to  diminish  credibility.  The 
credibility  of  any  witness,  including  an  accused  w7ho  has  become  a  witness 
may  be  attacked. 

The  general  rule  is  that  a  party  is  not  permitted  to  impeach  his  own 
witness,  that  is,  deliberately  to  attempt  to  discredit  him.  Inconsistencies  which 
incidentally  develop  between  witnesses  for  the  same  side  are  not  impeachments 
prohibited  by  this  rule.  The  general  rule  is  subject  to  the  following  exceptions. 
If  a  party  is  compelled  to  call  a  witness  because  the  law  or  the  circumstances 
make  his  testimony  indispensible  or  if  the  testimony  of  a  witness  proves 
unexpectedly  adverse  to  the  party  calling  him,  the  party  is  permitted  to  impeach 
the  witness.  In  the  latter  case,  it  must  first  appear  that  the  party  calling  the 
witness  has  been  surprised  by  adverse  testimony  given  by  the  witness.  If 
surprise  is  the  only  reason  for  permitting  a  party  to  impeach  his  own  witness, 
the  party  may  directly  attack  the  credibility  of  the  witness  only  by  proof  of 
prejudice,  bias,  or  other  motive  to  misrepresent  with  respect  to  the  adverse 
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testimony  as  to  which  the  party  was  surprised,  or  by  proof  of  statements  or 
conduct  of  the  witness  inconsistent  with  that  adverse  testimony,  and  may  not, 
for  instance,  show  that  the  witness  has  a  bad  character  as  to  truth  or  veracity 
or  that  the  witness  has  been  convicted  of  crime.  The  surprise  caused  by  adverse 
testimony  given  by  a  party’s  own  witness  which  will  allow  the  party  to  impeach 
him  must  be  actual,  not  feigned,  surprise.  The  party  must  have  had  an  honest 
belief  that  the  witness  would  testify  as  expected.  The  fact  that  the  party  was 
advised  by  a  person  other  than  the  witness  that  the  witness  would  testify  in  a 
certain  manner  is  no  basis  for  a  claim  of  surprise  when  the  witness  fails  to  do  so. 

In  this  respect,  however,  the  party,  unless  he  is  in  possession  of  information 
indicating  that  the  witness  is  likely  to  testify  otherwise,  may  rely  upon  state¬ 
ments  purportedly  made  by  the  witness  in  the  course  of  an  official  investigation 
as  set  forth  in  a  summary  of  the  expected  testimony  of  the  witness  or  in  other 
documents. 

Witnesses  for  the  court  are  not  witnesses  for  the  prosecution  or  defense 
and  may  be  impeached  by  either  side. 

(2)  Various  grounds.  ( a )  General  loch  of  veracity.  For  the  purpose  of 
impeachment,  it  may  be  shown  that  a  witness  has  a  bad  character  as  to  truth 
and  veracity.  If  the  credibility  of  a  witness  has  been  attacked,  proof  that  the 
witness  has  a  good  character  as  to  truth  and  veracity  may  be  introduced.  A 
witness  who  gives  competent  testimony  concerning  a  person’s  character  as  to 
truth  and  veracity  may  be  asked  whether  he  would  believe  the  person  on  oath. 
See  138/(1)  as  to  methods  of  proving  character. 

(5)  Conviction  of  crime.  A  witness  may  be  impeached  by  showing 
that  he  has  been  convicted  by  a  civil  or  military  court  of  a  crime — that  is,  any 
offense  of  a  civil  or  military  nature — which  involves  moral  turpitude  or  other¬ 
wise  affects  his  credibility.  Proof  of  the  conviction  may  be  made  by  introducing 
in  evidence  an  admissible  record  of  the  conviction,  an  admissible  copy  of  such 
a  record,  or  other  competent  evidence  of  the  conviction.  See  also  117a  as  to  the 
taking  of  judicial  notice  of  court-martial  orders.  Another  permissible  method 
of  proving  that  a  witness  has  been  convicted  of  an  offense  involving  moral 
turpitude  or  otherwise  affecting  his  credibility  is  to  question  him  with  reference 
to  convictions  of  offenses  of  this  type  in  general  or  with  reference  to-  a  con¬ 
viction  of  a  specific  offense  of  this  type.  Nonaccusatory  questions  regarding 
convictions  of  offenses  of  this  type  in  general  may  properly  be  asked  in  an 
attempt  in  good  faith  to  impeach  the  witness  even  if  the  questioner  has  no 
definite  information  that  the  witness  has  been  convicted  of  any  such  offense. 
If,  in  reply  to  questioning,  the  witness  admits  a  conviction,  other  proof  of  the 
conviction  is  unnecessary.  When  proof  of  a  conviction  of  a  witness  has  been 
received  for  the  purpose  of  impeaching  him,  the  witness,  if  he  so  desires,  should 
be  permitted  to  explain  the  circumstances  of  the  conviction.  Evidence  as  to  any 
juvenile  proceeding,  adjudication,  or  conviction  which  involved  an  accused  is 
not  admissible  against  him  under  the  rules  provided  above.  However,  see  the 
seventh  paragraph  herein  (1535(2)  (6) )  as  to  when  this  evidence  is  admissible 
against  an  accused. 

See  the  last  paragraph  of  138y  as  to  the  instruction  that  should  be 
given  when  evidence  of  a  conviction  of  the  accused  is  introduced  before  the 
findings  and  is  of  a  kind  which  is  then  admissible  only  for  the  purpose  of  im¬ 
peaching  his  credibility  as  a  witness. 
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The  following  convictions  are  among  those  which  are  considered  to 
be  convictions  of  offenses  involving  moral  turpitude  or  otherwise  affecting 
credibility : 

(1)  A  conviction  by  court-martial  of  an  offense  for  which  a  punish¬ 
ment  of  dishonorable  discharge  or  confinement  at  hard  labor  for  more  than 
one  year  is  authorized,  whether  or  not  such  a  punishment  was  actually 
adjudged. 

(2)  A  conviction  by  a  Federal  civilian  court  of  a  felony,  that  is,  of 
an  offense  punishable  under  the  United  States  Code  by  confinement  for 
more  than  one  year,  whether  or  not  that  punishment  was  actually  adjudged. 

(3)  A  conviction  by  any  other  court  of  an  offense  similar  to  an  of¬ 
fense  made  punishable  by  the  United  States  Code  as  a  felony  or  of  an 
offense  characterized  by  the  jurisdiction  in  question  as  a  felony  or  as  an 
offense  of  comparable  gravity. 

(4)  A  conviction  of  any  offense  involving  fraud,  deceit,  larceny, 
wrongful  appropriation,  or  the  making  of  a  false  statement. 

Any  conviction  which  has  been  disapproved,  set  aside,  or  otherwise 
revised,  or  which  is  undergoing  appellate  review,  or  as  to  which  the  time  for 
appeal  has  not  expired  is  not  admissible  for  impeaclunent  purposes.  A  pending 
request  to  the  Judge  Advocate  General  to  vacate  or  modify  the  findings  and 
sentence  of  a  court-martial  under  Article  69  (110A)  is  not  a  part  of  the  review 
within  the  meaning  of  Article  76  (108).  The  time  limitations  upon  the  intro¬ 
duction  of  evidence  of  previous  convictions  set  forth  in  75&(2)  do  not  apply 
to  impeachment  proceedings. 

In  general  it  is  not  permissible,  except  on  cross-examination  of  a 
witness  who  is  not  the  accused,  to  impeach  a  witness  on  the  ground  that  he 
has  committed  an  offense  involving  moral  turpitude  or  otherwise  affecting  his 
credibility  by  adducing  evidence  of  the  offense  not  amounting  to  proof  of 
conviction  thereof.  However,  in  a  prosecution  for  a  sexual  offense  in  which  lack 
of  consent  is  an  element,  any  evidence,  otherwise  competent,  tending  to  show 
the  unchaste  character  of  the  alleged  victim  is  admissible  on  the  issue  of  the 
probability  of  consent  by  the  alleged  victim  to  the  act  charged  (whether  or  not 
the  alleged  victim  has  testified  as  a  witness)  and  on  the  question  of  the  credi¬ 
bility  of  the  alleged  victim,  and  this  is  so  whether  or  not  there  was  a  conviction 
of  any  offense  involved.  For  this  purpose,  evidence  of  the  alleged  victim’s  lewd 
repute,  habits,  ways  of  life,  or  associations,  and  of  the  alleged  victim’s  specific 
acts  of  illicit  sexual  intercourse  or  other  lascivious  acts  with  the  accused  or 
others,  is  admissible,  and  this  is  so  whether  the  circumstances  to  which  that 
evidence  refers  existed  before  or  after  the  commission  of  the  alleged  offense, 
unless  the  military  judge  or  the  president  of  a  special  court-martial  without  a 
military  judge,  determines  as  a  matter  of  discretion  that  the  particular  evidence 
would  be  so  remote  with  respect  to  the  question  of  consent  or  credibility  as  to 
be  irrelevant.  For  example,  on  cross-examination  of  the  alleged  victim  in  a  rape 
case,  it  would  be  proper  to  exclude  a  question  calling  for  her  testimony  as  to 
whether,  at  a  time  which  was  thus  remote,  she  had  participated  in  illicit  sexual 
intercourse.  On  the  other  hand,  it  would  be  improper  to  prohibit  an  attempt, 
on  her  cross-examination  or  otherwise,  to  show  that  she  was  engaged  in  the 
business  of  prostitution  at  or  about  the  time  of  the  alleged  rape.  For  the  purpose 
of  impeaching  the  credibility  of  the  alleged  victim,  defense  evidence  that  the 
victim  has  an  unchaste  character  is  admissible  subject  to  the  above  conditions, 
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in  a  prosecution  for  any  sexual  offense,  even  if  consent  is  not  an  element  of  the 
offense.  Evidence  that  the  alleged  victim  of  a  sexual  offense  has  a  good  character 
as  to  chastity  is  admissible  for  the  purpose  of  showing  the  probability  of  lack 
of  consent,  when  lack  of  consent  is  material,  or  to  rebut  the  implications  arising 
from  evidence  that  the  alleged  victim  has  an  unchaste  character. 

It  is  permissible  on  cross-examination  of  any  witness  other  than  the 
accused  to  adduce,  for  the  purpose  of  impeaching  the  witness,  evidence  that  he 
has  committed  an  offense  involving  moral  turpitude  or  otherwise  affecting  his 
credibility,  even  if  that  evidence  does  not  amount  to  proof  of  conviction  of  the 
offense  and  even  if  the  witness  has  not  in  fact  been  convicted  of  the  offense. 
Consequently,  any  witness  other  than  the  accused  may,  on  cross-examination, 
be  questioned  concerning  the  commission  by  him  of  an  offense  of  this  type; 
but  in  cross-examining  a  witness  under  this  rule  the  questioner  must  be  in  pos¬ 
session  of  facts  which  support  a  genuine  belief  that  the  witness  has  committed 
the  offense  to  which  the  questioning  relates.  An  answer  denying  commission 
of  such  an  offense  may  be  contradicted  by  evidence  other  than  the  testimony  of 
the  witness  given  at  the  trial  only  if  the  contradicting  evidence  would  be  ad¬ 
missible  without  regard  to  the  answer. 

If  the  accused  testifies  on  direct  examination  to  the  effect  that  he  has 
never,  or  has  not  within  a  certain  period  of  time,  committed  an  offense  of  any 
kind  or  of  a  certain  kind,  evidence  contradicting  that  testimony,  or  any  inference 
which  could  reasonably  be  drawn  therefrom,  may  be  introduced  through  cross- 
examination  of  the  accused  or  otherwise  for  the  purpose  of  impeaching  his 
credibility  as  a  witness  as  well  as  for  the  purpose  of  rebuttal,  whether  or  not 
he  has  been  convicted  of  any  offense  shown  by  the  contradicting  evidence.  Like¬ 
wise,  if  evidence  to  the  effect  that  the  accused  has  never,  or  has  not  within  a 
certain  period  of  time,  committed  an  offense  of  any  kind  or  of  a  certain  kind 
is  introduced  by  the  defense  through  witnesses  other  than  the  accused,  evidence 
contradicting  that  defense  evidence  or  any  inference  which  could  reasonably 
be  drawn  therefrom  may  be  introduced  in  rebuttal,  whether  or  not  the  accused 
has  been  convicted  of  any  offense  shown  by  the  contradicting  evidence.  If  that 
evidence  involves  an  offense  affecting  credibility,  it  may  also  be  considered  for 
the  purpose  of  impeaching  the  credibility  of  the  accused  if  he  testifies. 

If  evidence  that  the  accused  has  committed  an  offense  is  admissible 
for  any  purpose  under  138<7  and  the  offense  affects  credibility,  that  evidence 
may  also  be  considered  for  the  purpose  of  impeaching  the  credibility  of  the  ac¬ 
cused  as  a  witness,  whether  or  not  he  has  been  convicted  of  the  offense. 

For  the  purpose  of  impeachment,  it  may  be  shown  by  cross-examina¬ 
tion  or  otherwise  that  a  witness  has  been  given  or  promised  immunity  or  other 
advantage ;  that  he  is  in  custody  and  that  his  testimony  may  have  been  affected 
by  fear  or  hope  of  favor  growing  out  of  his  detention ;  or  that  he  has  charges 
pending  against  him  for  the  offense  concerning  which  he  has  testified  or  an 
offense  closely  related  thereto  and  that  his  testimony  may  have  been  colored  by 
the  pendency  of  these  charges. 

( c )  Inconsistent  statements.  A  witness  may  be  impeached  by  showing 
by  any  competent  evidence  that  he  made  a  statement,  or  engaged  in  other  con¬ 
duct,  inconsistent  with  his  testimony  or  any  part  thereof,  but  a  foundation 
must  first  be  laid  before  introducing  evidence  of  an  inconsistent  statement  if 
that  evidence  is  admissible  only  for  the  purpose  of  impeachment.  The  founda- 
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tion  for  the  introduction  of  evidence  of  the  making  of  an  inconsistent  oral 
statement  is  laid  by  directing  the  attention  of  the  witness  to  the  time  and 
place  of  the  statement  and  the  person  or  persons  to  whom  it  was  made  and  then 
asking  the  witness  if  he  made  it.  This  procedure  may  also  be  used  as  constituting 
a  sufficient  foundation  in  the  case  of  an  inconsistent  written  statement,  and, 
if  it  is  used,  the  writing  need  not  be  shown  to  the  witness.  If  the  witness  denies 
making  the  inconsistent  statement,  or  testifies  that  he  does  not  remember  whether 
he  made  it,  or  refuses  to  testify  as  to  whether  he  made  it,  competent  evidence 
that  he  did  make  it,  including  competent  evidence  of  the  text  or  substance  of 
the  statement,  may  be  introduced.  Even  if  the  witness  admits  making  the  in¬ 
consistent  statement,  other  competent  evidence  that  he  made  it,  including  other 
competent  evidence  of  the  text  or  substance  of  the  statement,  may  be  introduced 
in  addition  to  the  admission.  When  the  inconsistent  statement  is  contained  in 
a  writing  apparently  signed  or  written  by  the  witness,  a  sufficient  foundation 
may  be  laid  by  showing  the  writing  to  the  witness  and  asking  him  whether  the 
signature  is  his  or  whether  he  was  the  author  of  the  written  statement.  If  he 
admits  that  the  signature  is  his  or  that  he  was  the  author,  the  writing  then  be¬ 
comes  admissible  in  evidence.  If  he  does  not  make  any  such  admission  but  either 
of  these  facts  is  otherwise  proved,  the  writing  will  then  become  admissible  in 
evidence. 

An  oral  inconsistent  statement  of  a  witness  may  be  proved  by  the  testi¬ 
mony  of  anyone  who  heard  him  make  it,  even  if  the  statement  wTas  reduced  to 
writing  and  the  writing  is  not  accounted  for.  See  141  as  to  proving  an  incon¬ 
sistent  statement  made  through  an  interpreter. 

Proof  that  a  witness  made  an  inconsistent  statement  generally  is  ad¬ 
missible  only  for  the  purpose  of  impeaching  him.  Proof  of  an  inconsistent 
statement  of  a  witness  is  admissible  to  establish  the  truth  of  the  matters  asserted 
in  the  statement  only  if  that  proof  may  properly  be  received  as  evidence  of  a 
voluntary  confession  or  admission  of  the  witness,  when  he  is  the  accused,  or  of 
some  statement  of  the  witness  which  is  otherwise  admissible  as  an  exception  to 
the  hearsay  rule,  or  if  the  witness  testifies  that  his  inconsistent  statement  is 
true,  not  merely  that  he  made  it,  and  thus  adopts  the  statement  as  part  of  his 
testimony.  If  proof  of  an  inconsistent  statement  of  a  witness  is  admissible 
merely  for  the  purpose  of  impeachment,  the  military  judge,  or  the  president 
of  a  special  court-martial  without  a  military  judge,  should,  when  evidence  of 
the  inconsistent  statement  is  introduced,  instruct  the  members  of  the  court  in 
open  session  that  the  evidence  is  to  be  considered  only  for  the  purpose  of  deter¬ 
mining  the  credibility  of  the  witness  and  not  for  the  purpose  of  establishing 
the  truth  of  the  matters  asserted  in  the  statement. 

The  fact  that  the  inconsistent  statement  was  made  in  the  course  of 
an  investigation  or  at  another  trial  does  not  cause  evidence  of  the  making  of 
the  statement  to  be  inadmissible  for  the  purpose  of  impeachment.  However,  an 
accused  who  has  testified  as  a  witness  may  not  be  cross-examined  upon,  or 
impeached  by  evidence  of,  any  statement  which  was  obtained  from  him  in 
violation  of  Article  31  or  any  of  the  warning  requirements  in  140a (2)  or 
through  the  use  of  coercion,  unlawful  influence,  or  unlawful  inducement.  See 
Article  31(d). 

A  witness  has  a  right  to  explain  any  apparently  inconsistent  state¬ 
ment  made  by  him  and  may,  if  excused  from  the  stand,  be  recalled  for  that 
purpose. 
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When  a  witness  refuses  to  testify  as  to  a  certain  fact,  as  when  he 
relies  on  his  right  not  to  incriminate  himself,  or  when  a  witness  who  gives 
no  material  testimony  properly  subject  to  impeachment  testifies  that  he  has  no 
knowledge,  or  that  he  has  no  recollection,  of  that  fact,  it  cannot  be  shown  by 
way  of  impeachment  that  at  some  other  time  he  made  a  statement  as  to  the 
fact.  The  reason  for  this  rule  is  that  proof  of  such  a  statement  either  would 
not  impeach  the  testimony  of  the  witness  at  all  or  would  improperly  impeach 
his  testimony.  However,  when  the  witness  merely  claims  a  failure  of  memory, 
the  statement  may  be  used  in  a  proper  attempt  to  refresh  his  present  recol¬ 
lection  or  to  establish  his  past  recollection.  See  146a  and  the  last  paragraph 
of  149c(l)  (b). 

(d)  Prejudice  and  bias.  Former  quarrels,  relationship,  friendship, 
or  illicit  relations  with  the  accused  and  other  matters  showing  prejudice, 
bias,  or  any  motive  to  misrepresent  may  be  shown  to  diminish  the  credibility 
of  the  witness,  either  by  cross-examination  of  the  witness  himself  or  by  evidence 
otherwise  adduced. 

(3)  Effect  of  impeaching  evidence.  Whether  the  credibility  of  a  witness 
has  been  successfully  impeached  is  a  question  to  be  decided,  during  deliberation 
upon  the  matter  as  to  which  the  testimony  of  the  witness  was  offered,  by  who¬ 
ever  is  responsible  for  determining  that  matter,  for  example,  by  each  member  of 
the  court  during  his  deliberation  as  to  his  vote  upon  the  matter  if  the  matter 
is  one  properly  determined  by  vote.  Consequently,  the  military  judge,  or  the 
president  of  a  special  court-martial  without  a  military  judge,  should  not  strike 
the  admissible  testimony  of  a  witness  or  instruct  that  it  be  disregarded  simply 
because  impeaching  evidence  with  respect  to  that  witness  or  his  testimony  has 
been  introduced. 

154.  MISCELLANEOUS  MATTERS— GUILTY  STATE  OF  MIND; 
STIPULATIONS;  OFFER  OF  PROOF;  WAIVER  OF  OBJECTIONS,  a 
Guilty  state  of  mind.  (1)  General.  A  guilty  state  of  mind  of  one  kind  or  another 
is  a  requirement  of  many  offenses.  In  certain  offenses,  such  as  burglary,  larceny, 
and  desertion,  a  specific  intent  is  necessary.  In  the  kind  of  murder  denounced  by 
Article  118(1),  a  premeditated  design  to  kill  must  be  proved.  In  some  offenses, 
knowledge  of  a  certain  matter  is  a  requirement.  For  details  concerning  the 
various  guilty  states  of  mind  with  respect  to  specific  offenses,  see  chapter 
XXVIII  (Punitive Articles). 

A  guilty  state  of  mind  may  be  established  either  by  direct  evidence, 
for  example,  by  words  proved  to  have  been  used  by  the  offender,  or  by  circum¬ 
stantial  evidence,  as  by  inference  from  the  act  itself. 

(2)  Effect  of  insanity ,  mental  defects ,  and  character  and  behavior 
disorders.  See  122. 

(3)  Effect  of  drunkenness.  A  temporary  loss  of  reason  which  accompanies 
and  is  part  of  a  drunken  spree  and  which  is  not  the  result  of  delirium  tremens  or 
some  other  mental  defect,  disease,  or  derangement  is  not  insanity  in  the  legal 
sense.  It  is  a  general  rule  that  voluntary  drunkenness  not  amounting  to  legal 
insanity,  whether  caused  by  liquor  or  drugs,  is  not  an  excuse  for  an  offense  com¬ 
mitted  while  in  that  condition.  However,  evidence  of  any  degree  of  voluntary 
drunkenness  may  be  introduced  for  the  purpose  of  raising  a  reasonable  doubt 
as  to  the  existence  of  actual  knowledge,  specific  intent,  or  a  premeditated  design 
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to  kill  if  actual  knowledge,  specific  intent,  or  premeditated  design  to  kill  is  a 
requirement  of  the  offense. 

Evidence  of  drunkenness  of  the  accused  may  be  admitted  on  the  question 
of  the  measure  of  punishment  to  be  awarded  in  the  event  of  conviction,  even  if 
that  drunkenness  would  not  be  a  defense  to  the  offense  charged. 

As  to  proof  of  drunkenness,  see  138e  (Opinion  evidence)  and  191  (Drunk 
on  duty) . 

(4)  Effect  of  ignorance  or  mistake  of  fact.  Ignorance  or  mistake  of  fact 
on  the  part  of  the  accused  is  a  defense  when  any  type  of  knowledge  of  a  certain 
fact  is  necessary  to  establish  the  offense.  However,  depending  on  the  offense  and 
facts  involved,  ignorance  or  mistake  of  fact  may  not  be  a  defense  unless  the 
ignorance  or  mistake  is  reasonable.  A  feigned  ignorance  or  mistake  is,  of  course, 
no  ignorance  or  mistake  at  all.  If  a  certain  fact,  although  an  element  of  the 
offense,  is  one  as  to  which  no  type  of  knowledge  is  required,  such  as  the  age  of 
the  victim  in  carnal  knowledge  (199&) ,  ignorance  or  mistake  as  to  that  fact,  even 
if  reasonable,  will  not  be  a  defense  but  may  be  shown  in  extenuation.  Some  spe¬ 
cific  applications  of  these  rules  appear  in  chapter  XXVIII  (Punitive  Articles) . 

(5)  Effect  of  ignorance  or  mistake  of  law.  As  a  general  rule,  ignorance  or 
mistake  of  law,  or  of  properly  published  regulations  or  directives  of  a  general 
nature  having  the  force  of  law,  is  not  an  excuse  for  the  commission  of  an  offense. 
If,  however,  to  indicate  the  existence  of  a  requisite  intent  or  for  any  other  rea¬ 
son,  actual  knowledge  of  a  certain  law  or  of  the  legal  effect  of  certain  known 
facts  is  necessary  to  establish  the  offense,  ignorance  or  mistake  as  to  that  law  or 
legal  effect  will  be  a  defense.  Also,  ignorance  or  mistake  of  law  or  the  legal 
effect  of  certain  known  facts  may  be  a  defense  to  show  the  absence  of  a  guilty 
state  of  mind  involved  in  an  offense  when  actual  knowledge  thereof  is  not 
necessary  to  establish  the  offense.  In  this  instance,  however,  depending  on  the 
offense  and  facts  involved,  the  ignorance  or  mistake  may  not  be  a  defense,  unless 
it  is  reasonable.  A  feigned  ignorance  or  mistake  of  law  or  the  legal  effect  of  cer¬ 
tain  known  facts  is,  of  course,  no  ignorance  or  mistake  at  all.  Additionally, 
except  for  general  orders  or  regulations,  a  person  cannot  be  held  responsible  for 
a  violation  of  a  military  regulation  or  directive  unless  he  had  actual  knowledge 
of  the  regulation  or  directive.  See  171  a  and  &  as  to  the  distinction  between  gen¬ 
eral  orders  or  regulations  and  other  military  orders. 

Even  if  the  offense  is  one  as  to  which  ignorance  or  mistake  of  law  is  not  a 
defense,  the  ignorance  or  mistake  may  nevertheless  be  shown  in  extenuation. 

b.  Stipulations.  (1)  As  to  facts  and  the  contents  of  writings.  The  parties 
may  make  a  written  or  oral  stipulation  as  to  the  existence  or  nonexistence  of  any 
fact.  If  an  accused  has  pleaded  not  guilty  and  the  plea  still  stands,  a  stipulation 
which  practically  amounts  to  a  confession  should  not  be  received  in  evidence. 
Also,  a  stipulation  which  if  true  would  operate  as  a  complete  defense  to  an 
offense  charged  should  not  be  received  in  evidence.  A  stipulation  should  not  be 
received  in  evidence  if  any  doubt  exists  as  to  the  accused’s  understanding  of 
what  is  involved.  A  party  may  withdraw  from  an  agreement  to  stipulate  or  from 
a  stipulation  at  any  time  before  the  stipulation  is  received  in  evidence,  and  in 
such  a  case  the  stipulation  cannot  be  received  in  evidence.  Also,  the  military 
judge  or  the  president  of  a  special  court-martial  without  a  military  judge  may 
as  a  matter  of  discretion  permit  a  party  to  withdraw  from  a  stipulation  which 
has  been  received  in  evidence,  and  in  this  event  the  stipulation  must  be  dis¬ 
regarded  by  the  court.  Unless  it  is  properly  withdrawn  or  is  ordered  stricken 
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from  the  record,  a  stipulation  of  fact  which  has  been  received  in  evidence  may 
not  be  contradicted  by  the  parties  thereto. 

Subject  to  the  above  observations  as  to  stipulations  of  facts,  stipulations 
may  be  made  as  to  the  contents  of  a  writing. 

(2)  As  to  testimony.  The  parties  may  stipulate  that  if  a  certain  person 
were  present  in  court  as  a  witness  he  would  give  certain  testimony  under  oath. 
Such  a  stipulation  does  not  admit  the  truth  of  the  indicated  testimony,  nor  does 
it  add  anything  to  the  weight  or  the  evidentiary  nature  of  the  testimony.  Stipu¬ 
lated  testimony  may  be  attacked,  contradicted,  or  explained  in  the  same  way  as 
though  the  witness  had  actually  so  testified  in  person.  The  principles  set  forth 
in  (1)  above,  as  to  the  reception  in  evidence  of  stipulations  and  as  to  the  with¬ 
drawal  by  a  party  from  agreements  to  stipulate  and  from  stipulations  apply 
here  also. 

A  written  stipulation  as  to  testimony  is  merely  read  in  evidence.  Except 
for  inspection  of  the  writing  by  the  president  of  a  special  court-martial  without 
a  military  judge  for  the  purpose  of  determining  the  admissibility  of  its  contents, 
the  writing  itself  is  not  shown  to  the  members  of  the  court.  However,  the 
writing  will  be  properly  marked  and  incorporated  in  the  record. 

(3)  Instructions  concerning  stipulations  received  in  a  joint  or  common 
trial.  When  in  a  joint  or  common  trial  a  stipulation  is  received  which  was  made 
by  only  one  or  some  of  the  accused,  the  members  of  the  court  should  be  instructed 
that  the  stipulation  may  be  considered  only  with  respect  to  the  accused  person 
or  persons  who  joined  in  it. 

c.  Offer  of  proof.  When  the  court  refuses  to  hear  certain  testimony  offered 
in  behalf  of  the  accused  or  refuses  to  receive  certain  evidence  of  any  kind  offered 
in  his  behalf,  the  defense  may  make  a  concise  statement  setting  forth  the  sub¬ 
stance  of  the  expected  testimony  or  other  excluded  evidence.  The  statement  and 
any  documentary  evidence  referred  to  therein  will  be  included  in  the  record  of 
trial  for  the  purpose  of  aiding  reviewing  and  appellate  authorities  in  arriving 
at  their  determination  as  to  whether  the  exclusion  of  the  evidence  in  question 
was  proper.  No  such  statement  shall  be  considered  as  proof  of  the  matters  con¬ 
tained  therein.  See  also  57 g. 

d.  Waiver  of  objections.  The  prosecution  or  the  defense  may  in  court  either 
orally  or  in  writing  waive  an  objection  to  the  admissibility  of  offered  evidence. 
Unless  otherwise  indicated  by  a  specific  principle  of  law,  such  a  waiver  adds 
nothing  to  the  weight  of  the  evidence  or  to  the  credibility  of  its  source.  The 
military  judge  or  the  president  of  a  special  court-martial  without  a  military 
judge  may  as  a  matter  of  discretion  refuse  to  accept,  and  may  permit  the  with¬ 
drawal  of,  any  such  waiver.  There  is  no  prescribed  form  for  making  a  waiver. 
Thus,  if  it  clearly  appears  that  the  defense  or  prosecution  understood  its  right 
to  object,  any  clear  indication  on  its  part  that  it  did  not  desire  to  assert  that 
right  may  be  regarded  as  a  waiver  of  that  objection.  A  waiver  of  an  objection 
does  not,  however,  operate  as  an  express  consent  if  an  express  consent  is  re¬ 
quired,  and  a  mere  failure  to  object  does  not  amount  to  a  waiver  with  respect 
to  the  admissibility  of  evidence  except  as  otherwise  stated  or  indicated  in  this 
manual. 
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